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Memorandum 90-126

Subject: Study L-3013 - Uniform Statutory Rule Against Parpetuities
(Comments on Tentative Recommendation)

This memorandum reviews comments we have received on the Tentative
Recommendation Relating to Uniform Statutory Rule Against Perpetuities
(March 1990). 4 copy of the Tentative Recommendation is attached.
Also attached as exhibits are 13 letters from interested persons
commenting on the Tentative Recommendation (see Exhibits at 22-39) and
other letters commenting on earlier materials that we received after
the March meeting at which the Tentative Recommendation was approved
{see Exhibits at 1-21).

After consideration of the letters commenting on the Tentative
Recommendation and other materials received by the Commission, the
staff recommends that the Commission approve the recommendation for
printing and Introduction in the 1991 legislative sesszion with two
important changes discussed below: (1) USRAP should be made applicable
to all nonvested interests, regardless of when they were created, and
(2) the new provision concerning two-pronged perpetuities saving
clauses approved by the Uniform Commissioners should be added to the
proposed statute. Some other changes are recommended in the following

discussion.

Summary of Comments

4 majority of the comments on the Tentative Recommendation itself
were favorable. Eight commentators support the proposal and two are
opposed, Two others may bhe characterized as indifferent. {See
Exhibits at 22 & 29.)

With one exception, the eight letters received after the March
meeting, but before distribution of the Tentative Recommendation, are a
continuation of the academic debate summarized in Memorandum 90-22,
considered at the March meeting. Four of these letters are written by

professors from whom we have already theard, reemphasizing and



clarifying earlier arguments. (See letters from Fratcher {Exhibits at
1-2), Dukeminier (Exhibits at 16-18), and Files (Exhibits at 19-21).)

The exception is the letter from Kenneth G. Petrulis expressing the
opposition of the Legislative Committee of the Probate, Trust and
Estate FPlanning Section of the Beverly Hills Bar Assoclation, which was
written in response to Memorandum 89-53, the first memorandum on this
subject. (See Exhibits at 14-15.) It is assumed that this group would

&lso oppose the Tentative Recommendation.

Support for Tentative Recommendation

Ruth E. Ratzlaff of Fresno believes the proposed change is a good
one. (See Exzhibits at 23.)

Joseph A. Montoya, Chief Counsel of the Department of
Transportatiocn, approves the recommendation, especially the
walt—and-see rule. (See Exhibits at 24.)

Ernest Rusconi of Morgan Hill concurs with the recommendation and
is persuaded in part by the possibility for a greater degree of
uniformity. (See Exhibite at 25.)

Wilbur L. Coats of Poway supports the recommendation without
additional comment. (See Exhibits at 26.)

Paul H. Roskoph of Palo Alto supports the recommendation, although
he is "not certain whether learning a new rule will be helpful or more
confusing.” (See Exhibits at 27.)

Frank M. Swirles of Rancho Santa Fe believes the uniform act is
good and also notes an omitted word in Section 21230(c)(2). (See
Exhibits at 28.) The staff will insert the omitted word.

Ruth A, Phelps of Pasadena approves the recommendation and
comments that "[a]lnything that you can do tc simplify the rule against
perpetuities is most welcome."” (See Exhibits at 34.)

Henry Angerbauer of Concord approves the recommendation. (See
Exhibits at 35.)

Indifference

Irwin D. Goldring of Los Angeles does not believe this project
should have been undertaken and is indifferent sahout its wultimate
dispesition. {(See Exhibits at 29.)



Jeffrey A. Dennis—Strathmeyer of Berkeley is unenthusiastie about
USRAP, writing that the "best thing that can be said about the proposed
statute is that we will all be long since dead in 90 years when courts
start confronting the task of ascertaining the intent of persons whose
ambiguously stated wishes have outlived all the witnesses.” {See
Exhibits at 22.) Mr. Strathmeyer's letter is discussed below in

connection with reformation.

Opposition to Tentative Recommendation

Opposition to the Tentative Recommendation came from two persons.

Professor Jegse Dukeminier remains opposed, but 1limits *his
discussion in this letter to questions invelving the duration of
executory Interests, options, and powers of termination, of trusts
lasting beyond the perpetuities period, and of honorary trusts. (See
Exhibits at 30-33.) These matters are not part of USRAP proper, but
concern peripheral clean-up amendments and conforming changes.
Professor Dukeminier's apecific points are considered in detall helow.

Arnold F., Williams of Fresno opposes USRAP because he finds that
the beneflts of uniformity would not compensate for the disruptions he
believes USRAP would cause. {(See Exhibits at 36-37.) Mr. Williams
concludes by saying that he looks forward to reading the Commission's

recommendation to the Legislature.

Discussion

In the following discussion, issues involving staff-recommended
revisions of the Tentative Recommendation are considered first. Other
questions raised by the letters attached as exhibits to this memorandum
are considered thereafter. The staff has not attempted to discuss
every argument presented in the attached letters, In particular, we
have not attempted to rehash the many issues presented in Memorandum
90-22 and its accompanying materials (which teotaled over 300 pages),
which were considered at the March meeting. The following discussion
seeks to consider each new argument made In the letters received since
Memorandum 90-22 was prepared. This memorandum omits discussion of the
more abatract, general, or speculative arguments. At this stage of the

Commission's deliberations, practical considerations are more relevant,



and we believe that USRAP is a practical statute that =solves the
common, day-to-day lssues facing practitioners and does so in a simple,
straightforward manner. Speculation about the convoluted history of
the common law, California law, and the potential effect of USRAP on
the perpetuities Zeitgeist can be very intriguing, but does not provide

much in the way of assistance to the Commission.

Application of Statute —— Retroactivity

In a note following Section 21202 on page 20 of the Tentative
Recommendation, the Commission asked the views of commentators on the
issue of whether USRAP should apply only to nonvested interests created
by instruments executed on or after January 1, 1992, or to all
nonvested interests regardless of whether they were created before or
after the operative date. The note following Section 21202 contains an
alternative draft section that would apply the new rule to all
nonvested Interests,

Those who exXpressed a view on this question urge adoption of a
single perpetuities statute by applying USRAP to all instruments. Ruth
E. Ratzlaff of Fresno supports retroactive application, noting that the
USRAP rule would not change the interpretation of language in
instruments drafted before the operative date and that it would save
some defective instruments. (See Exhibits at 23.) She believes that
this is a better way of obtaining the result intended by the testator
or other creator o¢f the instrument. She suggests that we should
inguire whether malpractice Insurance carriers would prefer retroactive
application. Joseph A. Montoya, Chief Gounsel of the Department of
Transportation, suggests that the new law sghould apply to all
interests, seeing "very 1little disadvantage or disruption to 'prior’
transfers; and all such interests would be more equitably treated under
the propesed provisions." (See Exhibits at 24.) Ruth A. Phelps of
Pasadena also supporta retroactivity sgince "this approach would not
invalidate any interest valid under prior law, but it may help in some
instances where the interest was invalid." (See Exhibits at 34.)

The staff recommends that the Commission approve the retroactive

application of USRAP, This would be accomplished by the alternative
Section 21202 set out in the HNote on pages 20-21 of the Tentative



Recommendation. We would also make the necessary conforming changes in
the language of other comments which refer to the operative date.

Making the new rule apply to all instruments is advantageous in
several respects:

(1) It avolds the need to determine which law applies.

(2) It also results In a much cleaner statute, since the old law
can be repealed. If USRAP applies only prospectively, the old statutes
will need to be retained for many years,

{3) Applying the new statute retroactively would preserve existing
instruments that violate the traditional rule but which can work out
within the 90-year walt-and-see period.

{4) Limiting application of the new rule to instruments created
after the operative date of the mnew statute was advocated mainly
because of the concern that attorneys would feel the need to reexamine
and perhaps to redraft instruments drawn before the operative date.
However, the new rule would not require any redrafting, since it would
not invalidate any dispositions valid under the existing rule against
perpetuities.

{5) The attempt to provide a clear rule of demarcation between the
old and new rules was not completely successful because wills and
testamentary trusts may he drafted before the operative date of the new
statute, but revoked and redrawn thereafter, or changed by a codicil
executed after the operative date. Thus, the attempt to avoid whatever
impulse lawyers may feel to review existing documents cannot be
achieved by a statute based on the date of execution of an instrument
where the instrument remains subject to change after the operative
date. The same problem would exist with regard to revocable living
trusts.

{(6) TFinally, we assume that the uniform act was l1limited to
prospective application in consideration of jurisdictions with the
traditional rule against perpetulities and out of an excess of caution
about disrupting the expectation of takers in default, But in
California, the ¢y pres rule eliminates any claim that reversioners

pessibly have an expectation worthy of due process protection.



Generation Skipping Transfer Tax Situation

Professors Ira Bloom and Jesse Dukeminier discussed the generation
skipping transfer tax "trap" In earlier materials considered by the
Commission. The 1Issue is raigsed again in letters attached to this
memorandum from Professor Dorothy Glancy (see Exhibits at 3) and
Professor Dukeminier (see Exhibits at 16-17). It is the only specific
issue noted in the letter of opposition from Kemneth G. Petrulis on
behalf of the Leglslative Committee of the Probate, Trust and Estate
Plamning Section of the Beverly Hills Bar Association. (See Exhibits
at 14,)

The generation skipping transfer tax "trap" involves the potential
for "ungrandfathering" pre-1986 Iirrevocable trusts by exercise of a
power of appointment to postpone vesting beyond lives in being plus 21
years, thereby losing the exemption from the generation-skipping tax.
See Temp., Treas. Reg. § 26.2601-1(bX(L){v)(B){2). Exercise of a power
of appointment within the peried of USRAP but after the time specified
in the regulation would have adverse tax consequences. (See page 16 of
the Tentative Recommendation, including n.35.)

At the outset, it should be noted that the GST "trap" 1s not a
creation of USRAP, nor does it apply only to situations arising under
USRAP., The "trap" exists in California now, since a donee of a power
of appointment who relies on the 6&0-year rule of Civil Code Section
715.6 could also violate the regulation and lose the exemption. The
trap could also close on the unwary Iin other jurisdictions that do not
follow the common law rule. Competent estate planners should not he
surprised to learn that an action taken in conformity with state
property law might have adverse consequences under a federal tax
statute or regulation.

As reported In the Tentative Recommendation, the "trap" is not
unavoidable, There are several available solutions. We are informed
that the best solution is in the works. It appears that the regulation
will be revised to take account of the 90-year USEAP period as an
alternative to the period measured by lives in being plus 21 years.
Anticipating the revision of the regulation, the National Conference of
Commissioners on Uniform State Laws at its recent meeting approved the

following addition to Section 1 of USRAP to deal with Treasury's



concern that double-pronged perpetuities saving clauses would have the
effect of increasing the time period to the later of 90 years or lives
in being plus 21 years:

(e} If, in measuring a period from the creation of a
trust or other property arrangement, a clause in a governing
instrument purports to postpone the vesting or termination of
any interest or trust until, purports to disallow the vesting
or termination of any interest or trust beyond, purports to
require all Interests or trusts to vest or terminate no later
than, or operates in any similar fashion upon, the later of
(i) the expiration of a period of time that exceeds 21 years
or that exceeds or might exceed 21 years after the death of
the survivor of lives in being at the creation of the trust
or other property arrangement or (1i) the death of, or the
expiration of a perlod not exceeding 21 years after the death
of, the survivor of specified lives in being at the creation
of the trust or other property arrangement, then the portion
of the clause pertaining to the period of time that exceeds
21 years or that exceeds or might exceed 21 years after the
death of the survivor of lives 1in being at the creation of
the trust or other property arrangement must be disregarded,
and the clause operates upon the death of, or upon the
expiration of the period not exceeding 21 years after the
death of, the survivor of the specified lives in being at the
creation of the trust or other property arrangement.

The staff recommends that this language be added to the proposed

statute. It would fit In the Tentative Recommendation as Section
21209. The staff alsoe recommends including the explanatory text of
subsection 1(e} (see Exhibits at 42-47) as background to the new
section, edited along the lines of the other background material set
cut in the Appendix to the Tentative Recommendation (see pages 37-90 in

the attached copy of the Tentative Recommendation).

Duration of Trusts (Section 21230 jin Tentative Recommendation

Professor Dukeminier provides a lengthy critique of Section 21230
{set out in attached Tentative Recommendation at 30-31) which he
describes as containing numerous ambiguities,. (3ee Exhibits at
31-32.) The staff helleves that Professor Dukeminier makes some good
points, but much of his criticism would be more properly directed at
Civil Code Section 716.5 and its predecessor, former Civil Code Section
771, which have been part of California law since 1959, Thus, the

questions Professor Dukeminier raises concerning the meaning of



"beneficlaries" and "majority" and the determination of distributees at
termination may be important, but they are not issues raised by this
recommendation, which simply continues the language of existing law,
except for the substitution of "nonvested property Interests" for
"future interests in property" for the sake of consistency with the
language of USRAP.

When the Trust Law was in preparation, this provision was moved to
its present location (Civ. Code § 716.5), even though there were
questions about its continued vitality at that time. However, much
more important issues faced the Commission and the decision was made to
simply continue the provision rather than taking the time to study it.
Now, iIn consideration of Professor Dukeminier's remarks, perhaps we
should take the opportunity to dispense with the provision in its
present form,

Most of Section 21230 in the Tentative Recommendation can be
omitted without loss. The remainder may be relocated in the Trust Law,
as discussed below. However, if Section 21230 is retained in this
recommendation, Professor Dukeminier's concern about determining the
applicable time period should be addressed. As set out in the
Tentative Recommendatlion, the section retains the language "must vest"
and "if at all" which reflect the language of the common law rule as
codified in Civil Code Section 715.2. The staff had considered this
language flexible enough to encompass the 90-year rule of USRAP, but as
we see, thls view Is not universal., It would be useful to correlate

this provision with USRAP. Accordingly, 31f Section 21230 is to be

retained, the staff proposes revising it to read as follows:

§ 21230, Validity of trusts
21230, (a) A trust is not invalid, either in whole or

in part, merely because the duration of the trust may exceed
the time-within-which-nenvested-propertyinterests -must-vesty
if--the —interest——of—-all-—the-beneficlarien--pust-vegt;— 3£ -at
atl;-within that time longer of the perlods provided by the
statutory rule against perpetuities, Article 2 {commencing
with Section 21205) of Chapter 1.

{(b) If a trust is not limited in duration to the time
within-which-nonvested-property-intereste—mustrest longer of
the periods provided by the gtatutory rule against
perpetuities, Article 2 {commencing with Section 21205) of
Chapter 1, a provislion, express or implied, in the instrument
creating the trust that the trust may not be terminated is




ineffective insofar as it purports to be applicable beyond
that time.

(¢) If a trust has—-exieted longer-than—the-time-within
whish—ponvested -property——interests—must—vest continues in
existence after the expiration of the longer of the periods
provided by the statutory rule against perpetulties, Article
2 {commencing with Section 21205) of Chapter 1, the following
apply:

(1) The trust shall be terminated upon the request of a
majority of the beneficiaries.

{2) The trust may be terminated by a court of competent
Jurisdiction on petition of the Attorney General or of any
person who would be affected by the termination if the rcourt
finds that the termination would be in the publie interest or
in the best interest of a majority of the persons who would
he affected by the termination.

Comment . Section 21230 restates Civil Code Section
716.5 without substantive change, and with modifications to
reflect the enactment of the Uniform Statutory Rule Against
Perpetuities. See Section 21200 et seq. This section
applies the longer of the two time periods applicable under
the statutory rule: (1) lives in being plus 21 years or (2)
90 ywyears after creation of the interest. See Sections
21205-21207. See also Section 21225{(d) (rule against
perpetuities does not apply to disecretionary power of trustee
to distribute principal to beneficiary having indefeasibly
vested Interest). For a discussion of trust termination at
the end of the perpetuities perlod, see the Background to
Section 21201.

As noted above, however, this provision might best be merged into
the Trust Law provisions concerning termination of trusts. The purpose
of Section 21230 (and its predecessors) is to avoid invalidating trusts
that would otherwise violate the rule against suspension of the
absolute power of alienaticn and to provide for termination after
expiration of the perpetuities period. The original wversion of this
provision, Civil Code Section 771, was enacted in 1959 on Commission
recommendation as part of a study of the old statutes relating to
suspension of the absolute power of alienation. Most of the suspension
rules were repealed because they were redundant after the codification
of the rule against perpetuities in 1951. See Recommendation Relating
to Suspension of the Absolute Power of Alienation, 1 Cal. L. Revision
Comm'n Reports G-5, G-7 to G-8 (1957); see also Turrentine, A Séudy to
Determine Whether the Sections of the Civil Code Prohibiting Suspension

of the Absclute Power of Alienation Should Be Repealed, 1 Cal, L,



Revision Comm'n Reports G-11 (1957). Civil Code Section 771 was
drafted in the context of court decisions applying the suspension rule
to invalidate interests In trust that continued in existence beyond the
perpetuities period, even though the beneficiaries' interests under the
trust had vested (or falled) in satisfaction of the rule against
perpetuities. The legislation resolved the conflict by preserving the
trust and the interests under it, but making clear that the trust could
be terminated after the perpetuities period notwithstanding a contrary
provision iIn the trust. This brought California in line with most
other jurisdictions. In the course of preparing the provision which
Professor Dukeminier finds ambiguous, the Commission intentionally
drafted the new language in "rather general terms" to leave
"considerable discretion in the courts in order to provide sufficient
flexibility to enable them to deal with the various kinds of situations
which may be expected to arise." Id. at G-8.

The staff concludes that this provision is no longer needed in the
form preserved In Section 21230 of the Tentative Recommendation. Any
parts of this provision worth preserving should be moved to the Trust
Law, This approach has the added benefit of picking up the general
provisions concerning notice, petitions, hearings, jurisdiction, and
distribution on termination that apply under the Trust Law. The staff
recommends that Section 21230 {Civil Code_ Section 716.5 in existing

law) be disposed of as follows:

(1) Subdivision (a) is unnecessary and should not be continued.
As we have seen, this language was drafted to clarify the effect on
trusts of the repeal of the old statutes on suspension of the absolute
power of alienation. This approach was beneficial at a time when
lawyers and judges were famillar with the unique and confusing
California s=statutes relating to suspension of the absolute power of
alienation, but this climate no longer prevails.

(2) The substance of subdivision {b) concerning the
ineffectiveness of a trust provision making the trust indestructible

should be retained in the Trust Law in the following terms:

§ 15413 (added). Effect of provision that trust may not be
terminated

15413, A trust provision, express or implied, that the
trust may not he terminated is ineffective insofar as it

~10-



purports to be applicable after the expiration of the longer
of the periods provided by the statutory rule against
perpetuities, Article 2 (commencing with Section 21205) of
Chapter 1 of Part 2 of Division 11,

Comment. Section 15413 continues former Civil Code
Section 716.5(b) without substantive change, and with
modifications to reflect the enactment of the Uniform
Statutory Rule Against Perpetuities. See Section 21200 et
seg. This sectlon applies the longer of the two time periocds
applicable under the statutory rule: (1) lives in being plus
21 years or (2) 90 years after creation of the interest. See
Sections 21205-21207. See also Section 21225(d) (rule
against perpetulties does not apply to discretionary power of
trustee to distribute principal to Tbeneficiary having
indefeagibly vested interest),.

(3) The general trust termination rules could be applied in place
of the special rules in subdivision (e¢). This will result in some
differences in treatment, but the application of the special
termination provisions of existing Civil Code Section 716.5 (and former
Civil Code Section 771) must ke so rare that no one will be
inconvenienced by the change. HNote, however, that Probate Code Section
15403 requires the consent of all beneficiaries to terminate an
irrevocable trust, whereas Givil Code Section 716.5 (and draft Section
21230) permit termination by a majority of beneficiaries or on petition
of the Attorney General or an interested person if the court finds that
it would be in the hest interest of a majority of persons who would be
affected by the termination. There do not appear to be any cases
applying this termination statute. However, 1f desired, this special

termination rule could be continued:

15414 ({added). Termination of trust after perpetuities

period

15414. Hotwithstanding any other provision in this
chapter, if a trust continues in existence after the
expiration of the longer of the periods provided by the
statutory rule against perpetuities, Article 2 ({commencing
with Section 21205) of Chapter 1 of Part 2 of Division 11,
the trust may be terminated In elither of the following
manners:

{1) On the request of a majority of the beneficiaries.

(2) On petition of the Attorney General or of any person
who would be affected the termination, I1f the court finds
that the termination would be in the public interest or in
the best interest of a majority of the persons who would be
affected by the termination.

-11-



Comment. Section 15414 restates former Civil Code
Section 716.5(c) without substantive change, and with
modifications to reflect the enactment of the Uniform
Statutory Rule Against Perpetuities. See Section 21200 et
seq. Termination under thils section is permissible after the
expiration of the longer of the two time periods applicable
under the statutory rule: (1) lives in being plus 21 wyears
or (2) 90 years after creation of the interest. See Sections
21205-21207. As to judicial proceedings for termination, see
Section 17200(b){13).

Treatment of Powers of Termination, Executory Interests, and Options
Professor Dukeminier argues that USRAP would create "new, tricky,

and unjustifiable distinctions in California land law." (See Exhibits
at 30-31.) Differences in treatment of executory interests, powers of
termination, and options are present in existing law and are not a
creation of USRAP. Note that Professor Dukeminier does not seek to
justify application of the common law rule against perpetuities to
these interests. It 18 mnot clear whether he would object to an
executory interest lasting 80 or 90 or 100 wears if it satisfied the
common law rule agalinst perpetuities, or only where it occurs under
USRAP.

Professor Dukeminier reminds us of the traditional distinetion
between a "power of termination" which is retained by the grantor and
an "executory interest" which is ecreated 1n another person. Civil Code
Section 885,030 in the marketable title statutes addresses powers of
termination, but apparently does not apply to executory interests. The
definition of "power of termination" Iin Civil Code Section 885.010 is
quite broad:

885.010. {(a) As wused in this chapter, "power of
termination”™ means the power to terminste a fee simple estate
in real property to enforce a restriction in the form of a
condition subsequent to which the fee simple estate is
subject, whether the power Is characterized in the Iinstrument
that creates or evidences it as a power of termination, right
of entry or reentry, right of possession or repossession,
reserved power of revocation, or otherwise, and includes a
possibility of reverter that is deemed to be and is
enforceable as a power of termination pursuant to Section
885.020. A power of termination is an interest in the real
property.

—132-



However, read in context, this definition is not intended to cover
executory interests preceded by a fee simple determinable. See
Comments to Civ. GCode §§ 885.010, 885.015, 885.030; Recommendation
Relating to Marketable Title of Real Property, 16 Cal. L. Revision
Comm'n Reports 401, 413-424 (1982),

The staff shares Professor Dukeminier's dismay at the inconsistent
treatment of functionally equivalent dispositions. A simple way to
achieve consistency would be to include executory interests of
transferees in Section 885,010 so that the 30-year rule of Section
885.030 would apply. The marketable title statute did not include such
interests, presumably because the focus was on powers of termination
not covered by perpetuities law. This should not be taken as a
Judgment that the common law rule against perpetuities operated
satisfactorily as to the executory interests. The common law rule with
its 1lives 1n being plus 21 years can also run a long time.

Civil Code Section 885.030, cited with apparent approval by
Professor Dukeminier, cuts off powers of termination only upon the
failure to record a notice of intent to preserve within a 30-year
period. This provision provides no limit on the duration of a power of
termination as long as 1t is preserved by repeated recordings. The
practical effect is to wipe out unattended powers of termination, but
this statute is not equivalent to a mandatory cut off statute.

The Uniform Commissioners are considering recommending language

that would provide an absolute cut off:

& possibility of reverter, a right of entry, or an executory
interest preceded by a fee simple determinable or a fee
simple subject to an executory limitation becomes invalid,
and the preceding fee simple becomes a fee simple abasolute,
if the possibility of reverter, right of entry, or executory
interest does not vest in possession within [30] years after
its creation.

While this provisien would dispose of the problem, the staff is not
prepared to suggest replacement of the 30-year renewable feature in the
marketable title statute. Thus, If consistency is desired, it will be
necessary to treat executory interests like powers of termination under
the Section 885.030.

The option example presented by Professor Dukeminier seems to be a

—13-



special case of a power of termination that falls within the broad
definition in Civil Code Section 885.010. As to the question of
options in general, the Uniform Commissioners are considering language
that would terminate them if not exercised within 30 years (or some
other time period selected in the enacting jurisdiction). Once again,
1f consistency is the goal, options should be subject to the same
renewable 30-year period as powers of termination.

One final possibility should be considered. The problem could be
lgnored on the assumption that the 90-year period, while long, is not
necessarily inconsistent with the 30-year renewable period scheme
applicable under Section 885.010. As to options, this would mean that
open ended options could last 90 years. The question is how great a
problem this represents in practical terms.

The staff recommends that the three types of interests described

by Professor Dukeminier -- powers of termination, executory interests

preceded by fee simple determinable or a fee simple subject to an

executory limitation, and opticens —— be treated in an equivalent manner

by application of the 30-year renewable feature like that in Section
885.030. We believe that this would come closer to the goal of

consistent treatment of functionally equivalent dispositions than has
ever been achieved in California. As a less ambitious alternative, the
staff would leave options alone and just include executory interests in
the treatment of powers of termination. We do not, at this time,
suggest adopting the absolute 30-year cutoff under study by the Uniform

Commissioners.

Uniformity
Ernest Rusconl of Morgan HI1l concurs in the effort to achieve

uniformity. (See Exhibits at 25.) Professor David M, Becker believes
that uniformity is not enough of an argument to support enactment of
USRAP. (See Exhibits at 6-7.) He argues that there is already a
uniform rule available — the common law rule —- since instruments that
comply with the traditional rule are valid in California, USRAP states,
walt-and-see states, and other jurisdictions, {(Professor Becker 1is
apparently unaware of the 60-year rule of Civil Code Section 715.6, as

evidenced by his statement that "California currently uses only the
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common law rule to determine whether an interest is valid or invalid."

See Exhibits at 7.) Professor Jesse Dukeminier also reiterates his
position that USRAP will not bring uniformity and suggests that if it
comes it will be through federal action. (See Exhibits st 17-18.)

What degree of uniformity is significant? Some earlier commentary
on USRAP noted with apparent glee that it had been enacted in only
three or four states. Now, after four years, it has been enacted in
eleven states. Will Minnesota finally reversze itself, as Professor
Dukeminier believes? Time will tell. Has USRAP run out of steam? It
is obviously too early to know, but we doubt it. California is a part
of the process, presumably a significant one. If California adopts
USRAP, it might encourage several other states, and at least some
regional uniformity would be accomplished since both Oregon and Nevada
have already enacted USRAP. If 25 states ultimately enact USRAP, would
fair-minded observers agree that a significant degree of uniformity had
been achieved? The point is that uniformity is a goal, and a desirable
one, as urged by Professor Halbach, and remains desirable even if it
will not be achieved to an absolute degree or within just a few years.
Finally, can anyone seriously believe that there is any other scheme

with an equal or better chance of achieving uniformity?

Heed for Law Reform

One general argument merits brief consideration. Letters from
Professors Stake, Glancy, and Becker, and from Messrs. Goldring,
Petrulis, and Williams, among others, argue that there is no reason to
reform the California law relating to perpetuities, that nothing is
wrong with existing law, that a burden of proof has not been met in
this study. However, it has never been the position of the staff or of
the Commission that the California law on perpetuities is in dire need
of reform, as it was in 1959 and perhaps in 1963. The staff has never
sought to show that California law was in need of a major overhaul,
because it is not. But we are perfectly comfortable in advocating
reform of the statute in the interest of improving it, making it
simpler to administer, and increasing the opportunity for uniformity.
This is especially true in this case where the new rule overlays the

pld rule, as seen in Section 21205 of the Tentative Recommendation., It
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would be a different situation if, for example, the Commission were
considering adoption of a causally related measuring lives approach,
for this would require rethinking each application of the rule and
would not promote uniformity. In short, the staff is not sympathetic
to Professor Becker's axiom that “any argument for reform must begin

with strong criticism of the prevailing rule." (See Exhibits at 6.)

Uncertainty

Several commentators make the argument that USRAP would increase
uncertainty during the wait-and-see period, See letters from
Professors Glancy (Exhibits at 4), Stake (Exhibits at 5), Becker
(Exhibits at 7-10), and Niles (Exhibits at 19), and from Mr. Williams
(Exhibits at 36). Before proceeding to consider the merits of this
argument, it bears repeating that this argument, if it is wvalid,
applies to all walt-and-see statutes, not Just USRAP. This is =&
significant point, because the argument about uncertainty can be tested
against the cumulative experience of the many jurisdictions with
wailt-and-see schemes, e.g., Connecticut and Massachusetts (both of
which have now adopted USRAP). If wait-and-see caused such an
uncomfortable degree of uncertainty in title, we would not expect any
Jurisdictions to continue such a scheme after trying it, nor would be
expect them to enact USRAP.

The uncertainty argument was made to the Commission in material on
the agenda at prior meetings, both in letters and in law review
articles presented as background. We have also received a draft of an
article by Professor Mary Louise Fellows which analyzes all reported
perpetuities cases from 1984-1989 and concludes that nothing in the 16
cases reviewed supports the charge of USRAP critics that deferred
reformation would cause undue uncertainty and confusion, Fellows,
Testing Perpetuity Reforms: A Study of Perpetuity Cases 1984-1989
{forthcoming; abstract attached to Second Supplement to Memorandum
90-22, Feb. 27, 1990).

Arnold F. Williams of Fresno belleves that USRAP would have the
effect of "destroying the present certainty of the Rule in exchange for
tying up property for ninety years, during which perliod any sales,
leases, or contests would presumably have to he approved by the
court.” (See Exhibits at 36.) This would not be the effect of USRAP.
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The "certainty" of the common law rule is preserved in USRAP since
interests valid wunder the traditional rule are valid under USRAP.
Interests invalid under the common law rule would be nonvested future
interests, so the uncertainty resulting from contingent interests is
already present. USRAP simply adds an additional contingency to such
contingent interests —— that they must vest within the 90-year period.
But since the time period is known to be 90 years under USRAP, the
additicnal contingency does not increase uncertainty of title beyond
what would have been the case if the correct time period had heen
expressed in the instrument in the first place. The litigation that
would be required under existing law to reform the interests invalid
under the common law would not be needed under USRAP. The assumption
that court approval would be required for any property transactions
during the 90-year period is erroneous, If property is held in trust,
the trustee will normally be able to sell, lease, invest, or otherwise
deal with the property under USRAP, as under existing law,. The
existence of a contingent interest under existing law does not require
litigation to permit sale of trust property, nor would it under USRAP,
If the problem described by Mr. Williams is real, it is shared by

existing law. The staff does not believe it Is a practical problem,

Honorary Trusts ete.
Professor Dukeminier writes that Probate Code Section 15210 in the

Tentative Recommendation {at pages 35-36) 1s "not entirely clear" as to
whether an honorary trust or trust for a noncharitable purpose that is
"specifically measured by lives Iin being plus 21 years would be wvalid
for the specified period or only for 21 years." (See Exhibits at 33.)

The staff believes the section is clear as written; the Comment also
notes that the section places a 2l-year limit on trusts that would have
violated the common law rule. The purpose of this section is to
provide a practical limit on such trusts, rather than the 90-year rule
that would otherwise apply under Section 21205. The 2l-year limit is
drawn from language under consideration by the Uniform Commissioners.
As Professor Dukeminier illustrates, there are some pets who will
survive beyond the 2l-year statutory perlod. This possibility has led

to the development of & more detailed proposal concerning trusts for
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pets. Perhaps the Commission will want to take a look at this uniform
law at a future meeting.

Professor Dukeminier also notes that the common law treats trusts
for unincorporated noncharitable associations differently from honorary
trusts for pets and trusts for specific noncharitable purposes, while
Section 15210 treats them the same. (See Exhibits at 33.) The staff
is content to treat them the same, We are unaware of any California
cases on this point. The distinction does not appear to be a very

important one, or worth preserving in a modern statute,

Infectious Invalidity

Professor William F. Fratcher argues that USRAP is

seriously defective because it fails to abelish or modify the
American doctrine of infectious invalidity under which courts
strike down otherwise walld property dispositions because
they are contained in an instrument making other dispositions
that violate the rule against perpetuities.

(See Exhibits at 1.} The staff does not believe this is a problem,
California courts have not applied the doctrine, to our knowledge,
since the advent of the cy pres era in California perpetuities law. In
any event, the matter is settled to our satisfaction in the Background
toe Section 21201 at page 39 In the Tentative Recommendation which
specifically states that the doetrine of Infectious invalidity is
superseded by Section 21220 {reformation).

Nonvested Interests Held by Governmental Apency

Joseph A. Montoya, Chief Counsel of the Department of
Transportation, makes the following comment apparently directed toward

Section 21225(e) of the Tentative Recommendation (see Exhibits at 24):

The codification of the common law rule of a nonvested
property interest held by a governmental agency is
appropriate; however, it would appear tc be a better social
policy to continue the exclusion even if a charity does not
precede a subsequent governmental agency.

Section 21225(e) provides that the rule against perpetulties does not

apply to a nonvested interest held by a charity or governmental agency
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if the preceding interest is held by a charity or governmental agency.
Thus, the rule does apply 1f the nonvested interest held by a charity
is preceded by an interest held by an individual. (Examples of the
operation of this principle are set out in the Appendix to the
Tentative Recommendation at 89.) The staff does not believe this rule

presents a problem, nor is it different in substance from existing law.

Reformation

Jeffrey A. Dennis-Strathmeyer of Berkeley writes that the “best
thing that can be said about the proposed statute is that we will all
be long since dead in 90 years when courts start confronting the task
of ascertaining the Iintent of persons whose ambiguously stated wishes
have outlived all the witnesses." (See Exhibits at 22.) This touches
on an issue discussed in earlier materials. 1In the rare case that may
reach that stage, the court may have an easier time determining the
appropriate disposition under USRAP than under the immediate cy pres
rule of existing law (where "immediate" means immediately available).
Civil Code Section 715.5 provides for reformation or construction
within the limits of the rule against perpetuities in Section 715.2 ™to
give effect to the general intent of the creator of the interest
whenever that general intent can be ascertained.” The section also
provides that it shall be "libherally construed and applied to validate
such interest to the fullest extent consistent with such ascertained
intent."” USRAP, on the other hand, generally does not permit reform
until the expiration of 90 years. (Reform may be had earlier if a
class gift might bhecome invalid and the share of a class member is
ready to take effect or if a nonvested interest can vest but not within
90 years or the common law period). See Section 21220 in the Tentatilve
Recommendation at 27. USRAP provides for reform on the basis of the
"transferor's manifested plan of distribution" which is determined from
the instrument, not the testimony of witnesses. Remember also that
"immedlate" cy pres under Civil Code Section 715.5 need not take place
for many years after the testator's death, making the determination of
the "general intent" of the testator more difficult than determining
the "manifested plan" under USRAP,

Mr. Strathmeyer's letter alsc relates his personal experience with

a disposition in a holographic will that attempted to keep a ranch in
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the family "more or less forever.," (See Exhibits at 22.) This
violation of the rule against perpetuities was solved by a stipulation
and entry of a "decree of heirship” settling the property on two sons
for life and the remainder to three grandchildren (who were apparently
lives in being under the common law rule). From the facts, as related,
this might be thought to be a fair resolution of the perpetuities
problem, although it is not the only alternative avallable in the
course of reformation under <Civil Code Section 715.5. We might
consider what a fourth grandchild born after the settlement would think
of this disposition, or what great-grandchildren would think of the
division at their parents' generation if there are widely varying
numbers of great-grandchildren in each branch. It is alsc worth noting
that Mr. Strathmeyer's experience is not an example of a triumph of the
California immediate cy pres statute, but a ratified settlement under
the statute permitting a determination of heirship,

Mr. Strathmeyer notes his regret at having deprived some attorneys
90 wyears hence of their few dollars representing great-grandchildren.
Presumably the living attorneys involved in the described settlement
and subsequent court approval were happy to take their fees —- the
point being that a settlement and court proceedings took place in the

case a8 described, just as could happen under USRAP,

Statutory Saving Clause

The Legislative Committee of the Probate, Trust and Estate
Planning Section of the Beverly Hills Bar Association suggests a
different approach -- enacting a statutory saving clause that is deemed
included in an Iinstrument that otherwise would violate the Rule. (See
letter from Kenneth Petrulis in Exhibits at 14-15.) We have not
analyzed this proposal, or any of the other possibilitlies outside of
USRAP (as noted in on page 11 of Memorandum 90-22). However, it bears
repeating that USEAP is considered by its proponents to serve the same

purpose as a statutory saving clause., (See Memorandum 90-22, at 12.)

Drafting
Arnold F, Williams of Fresno is ecritical of the "redundancy in

drafting” in Sections 21205, 21206, and 21207. (See Exhibits at 37.)
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These three sections are patterned on the official draft of USRAP.
They do not differ only in the choice of verbs, as suggested by Mr,
Williams. The nouns, too, are different. Section 21205 applies to
nonvested property interests. Section 21206 applies to general powers
of appointment mnot presently exercisable because of a condition
precedent., Section 21207 applies to nongeneral powers of appointment
and general testamentary powers of appointment. If all of these
sections were combined Into one provision, we would be subject to
criticism because of the difficulty of sorting out which verb in a
series separated by commas apply to which noun in a string of nouns.
The staff believes that the current organization is preferable tc the

suggested alternative.

Validity of 60-Year Rule in Civil Code Section 715.6
John Hoag of Ticor Title Insurance Company in Los Angeles reports

that title insurers have '"never intelligently relied upon the sixty
year rule of Civil Code Section 715.6" apparently because, when it was
enacted, it was arguably inconsistent with a constitutional provision
then in effect. (See Exhibits at 38-39.,) He urges the repeal and
reenactment of Section 715.6,

The staff would not do this for two reasons. First, if the USRAP
rule is made retroactive, the 60-year rule will be repealed. Second,
if the 60-year rule is retained, we do not agree with the suggestion
that the provision is 1invalid. For a detailed analysis, see the
memorandum prepared by Robert Hanna, a summer legal assistant, in the

Exhibits at 40-41,

Explanatory Pamphlet
Paul H. Roskoph suggests that the Commission publish a booklet

preserving the explanatory materials as a long-term source book. (See
Exhibits at 27.) If the Commission approves the recommendation to
print, our normal practice is to print a pamphlet which would include
the explanatory text, proposed statute and comments, and the Appendix.
The pamphlet is ultimately bound into the Commission's permanent bound

volumes and would be available in law libraries, The Commission also
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cooperates with Continuing ZEducation of the Bar and other legal

education organizations such as the Rutter Group.

Regpectfully submitted,

Stan Ulrich
Staff Counsel
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5 March 1990

Mr. John H. DeMoully,

Executive Secretary,

California Law Revision Commission,
4000 Middlefield Road., Ste. D=2,
Palo Alto, California 94303-4739

Dear Mr. DeMcully:

Professor Jesse Dukeminier of the University of cCalifornia
at Los Angeles School of Law has sent me a copy of the letter
about the Uniform Statutory Rule Against Perpetuities that he
sent to you on 2 March 1990.

As stated in my letter to you of 15 June 1989, the Uniform
Statutory Rule Against Perpetuities is seriously defective
because it fails to abolish or modify the American doctrine of
infectious invalidity under which courts strike down otherwise
valid property dispositions because they are contained in an
instrument making other dispositions that wviolate the rule
against perpetuities. If an entire trust that has been
administered in accordance with its terms for ninety years is
struck down ab _ initic because some interest under it fails to
vest, the results to the trustee and the beneficiaries may be
disastrous.

Courts normally hold trustees absclutely liable for improper
payments. Scott on Trusts §226 (4th ed. by Fratcher, 1988). A
beneficiary who receives such a payment is also liable. 14.
§254. If any interest under or following a trust might vest
beyond ninety vyears, a trustee could not safely make a payment
and a beneficiary could not safely receive one without litigation
and a declaratory decree that the provisions of the trust
authorizing the payment will not be struck down if the interest
fails to vest on time.

The Uniform Act is also seriously defective because it
apprlies only to donative transactions. In preparing the 1989
Pocket Parts for Simes and Smith on Future Interests I noted that
the commonest perpetuities 1litigation concerns options to
repurchase land. The present California cy pres statute offers a
solution to this type of problem; the Uniform Statutory Rule does
not. The Massachusetts statute adopting the Uniform Statutory
Rule Against Perpetuities, Laws 1989, c. 668, attempts to solve
problems of this type.
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As stated in my letter of 15 June 1989, I think that the
present California statute, which permits immediate reformation
cy pres of any disposition that might vest beyond the period of
the common law rule against perpetuities, is much more complete

than, and much superior to, the Uniform Statutory Rule Against
Perpetuities.

Very truly yours,

Witteo 7 Lnttan.

William F. Fratcher

CC: Prof. Dukeminier
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March &, 1990

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Ste. D-2
Palo Alte, CA $4303-4739

RE: Law Revision Staff Memorandum 90-22
Uniform Statutory Rule Against
Perpetuities

Dear Mr. DeMoully:

I write to express my opposition to the Law Revision
Commission project promoting adoption of the Unifeorm Statutory
Rule Against Perpetuities. I have taught the rule against
perpetuities here at the University of Santa Clara since 1975
and am familiar with the common law rule, the California
statutes, and the proposed Uniform Rule. Existing California
law with regard to perpetuities is far more predictable and
certain than the Uniform Rule.

I join in Professor Dukeminier’s extensive comments in his
letter toc you dated February 23, 1990, regarding the undesirable
consequences which would result from California‘’s adoption of
the staff report’s recommendations. The existing cy pres
statute is a much simpler, more useful approach to the Rule
Against Perpetuities than the complicated structure of the
Uniform Rule.

I will not at this time go into an extensive argument on
each of the many defects in the staff reccmmendation. Professor
Dukeminier has done an admirable job in that regard. Two big
problems seem to provide compelling reasons not to adopt the
Uniform Rule. First, the Uniform Rule would result in some
california trusts being subject both to the 90-years-abeyance
approach under the Uniform Rule and to the common law rule under
the Treasury Regulations. Professor Dukeminier describes this
as a "tax trap." It is also serves as cne stark example of the
numerous needless complexities which weould be generated were the
Uniform Rule adopted as California law.
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Second, during the Uniform Rule’s 90-year abeyance period,
the title to property would remain indeterminate. In cases
where real property has been transferred, such uncertainties
create expensive additions to the already high costs of
purchasing land in this state. There is literally no reason to
add further to the costs and complicaticns surrounding real
property titles by setting up a system fostering 90 years of
uncertainty regarding the validity of contingent property
interests. That alone should be ample reason to reject the
complexities and uncertainties of the Uniform Rule.

In light of the fact that California‘’s existing law with
regard to perpetuities has worked well, there is no reascn to
engraft on it complicated changes which will have unpredictable
and undesirable consequences. The Law Revision Commission can
better expend its efforts in other more productive directions.
It would indeed be regrettable if the Commission were stampeded
into adopting the Uniform Rule just because it is another
uniform statute and California wants to be uniferm. Califeornia
already has a better way. I urge the Commission to reject the
staff’s suggestions with regard to adoption of the Uniform Rule.
There is no reason to adopt the Uniform Rule and every reason
not to engraft its complications into California law.

Sincerel

\*_—“\‘“‘“\

\ -
Dorothy Glancy
Professor of lLaw
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March 9, 1990

€A \AW REV, COMM'N

MAR 12 1930
Mr., John De Moully

Executive Secretary RECEIVED
California Law Revigion Commission

4000 Middlefield Road, Ste. D-2

Palo Alto, CA 954303-4739

Dear Mr, De Moully and Commissioners:

I have learned that California might repeal its cy pres statute

and adopt the USRAP and am writing to express my doubts that such a
reform would be beneficial.

I have just recently written an article on the common law Rule
against Perpetuities (page proofs enclosed) which will appear
shortly in the Tulane Law Review. The article points ocut that many
of the criticisms leveled at the Rule have not been thought through
completely. The article does not address the fixed 80-year approach
specifically, but it does question the need for reform toc the extent

that the impetus for reform is predicated upon the traditional
criticisms.

In addition to gquestioning the need for reform, I have scme
serious doubts about the advisability of a fixed 90-year period.
Ninety years is a long time for people to wonder about their rights.
One of the advantages of the common law Rule is that many cases can
be determined immediately, saving the substantial costs of prolonged
uncertainty. Though I am not in 100% agreement with Professor
Dukeminier, I do believe that he has the better of the argument in
his Columbia Law Review debate with Professor Waggoner.

Thank you for considering my views.
Very truly yours,

y 'E. Stake
.~ Visiting Associate Professor

Assistant Professor
Indiana University School of Law
Bloomington, Indiana

Enclosure

JES/mm
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Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Ste. D-2
Palec Alto, CA 94303-4739

RE: Uniform Statutory Rule
Against Perpetuities

Dear Mr. DeMoully:

Professor Jesse Dukeminier has informed me that Staff
Memorandum 90-22 of the Law Revision Commission recommends
adoption of the Uniform Statutory Rule Against Perpetuities
(USRAP). This letter is in support of the position taken by
Professor Dukeminier. Although I neither teach nor practice in
your state, I do not kelieve that it makes good sense for
California to replace its current rule (the common law rule
coupled with immediate cy pres) with the USRAP. As someone who
has been teaching the rule for twenty-seven years and writing
about it for nearly ten years, I would like to explain why I
believe California's rule is superior tc the USRAP.

Among the many reasons given for adoption of the USRAP,
several seem more important than others. To begin with, any
argument for reform must begin with strong criticism of the
prevailing rule--the common law rule against perpetuities.
Commentators criticize the common law rule because of its
complexity and because of its outrageous results. No matter how
simply one might state it, the common law rule often appears
beyond the competence of the average lawyer. To some extent,
this difficulty in understanding the rule derives from its quirks
and absurdities. And, worst of all, these quirks and absurdities
often lead to ocutrageous violations--violations of provisions
that do not offend basic perpetuities policy and viclations based
upon dispositive interpretations never contemplated by the estate
owner. Further, advocates of the USRAP maintain that
reformations of the rule should produce a uniform perpetuities
rule among the states. Finally, they maintain that the best
perpetuities rule is the ohe presented by the USRAP. I would
like to address these concerns and arguments.

To begin with, uniformity should never be an end unto
itself. If a state's rule works, and does so quite well, surely
it ought not to adopt another rule because of uniformity unless
that other rule is clearly superior. Law among the states in
this country is not uniform, and this is clearly true for the law
of property. One might argue strongly that because the

Washington Lniversity

Campus Box 1120
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St. Louis, Missouri 53130-4899 6
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population within the United States has become so mobile, even
among the elderly, estate owners ought to be able to execute a
will cor trust pursuant to a perpetuities rule that validates the
interests they create in all jurisdictions. But, such a uniform
rule exists; indeed, it is the common law rule. Interests that
satisfy the common law rule are valid in California: they are
also valid under the USRAP and in other jurisdictions as well.
Perpetuities problems and perpetuities compliance are first and
foremost matters for the planner--matters to be addressed in the
process of creation of dispositive instruments. And for this
process, there is already a uniform rule. MNevertheless, only if
the USRAP is in all respects a far superior rule, should one
consider its acceptance.

In contemplating whether to replace California's rule with
the USRAFP, one must carefully scrutinize the substance of the new
rule in comparison with the existing rule. This examination
should begin with several observations about the USRAP. First,
the USRAP permits interests to be validated if they satisfy the
commen law rule against perpetuities. Second, the USRAP adopts a
wait-and-see test that wvalidates all interests which actually
vest within the allowed time period--ninety years. Third, the
USRAP authorizes cy pres reformation of invalid interests
consistent with the estate owner's intent, and ordinarily this
must occur at the end of ninety yvears--the time when the interest
is finally deemed invalid. Quite differently, California
currently uses only the common law rule to determine whether an
interest is valid or invalid--whether it does not or does cause a
perpetuities violation. Ccalifornia also allows for cy pres
reformation or construction of interests that do not satisfy the
common law rule, However, California law allows both the
determination of invalidity and reformation to be made without
delay, while the USRAP mandates a delay of ninety years. And the
many problems caused by this delay lead me to believe the USRAP
should be rejected.

Both the USRAP and the California rule have the following
questions in common and, therefore, these uncertainties. Will
the subject matter in actuality pass to those whose interest has
been expressly conditioned and precisely who will they be?
Although a maximum time limit may have been established, exactly
when will this determination as to the primary takers be made?
Conversely, will the subject matter in actuality pass to the
substitute takers because the condition has not been satisfied?
If so, when will this be known, and, specifically, who will then
be entitled to take? Or, does the subject matter pass
differently because of a perpetuities violation? TFinally, if a
violation exists, specifically to whom will the subject matter
belong?

Although the USRAP and the California rule share these

[4
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questions and uncertainties, there are important differences.

The California rule calls for an immediate resolution of whether
a perpetuities viclation exists and, if so, who is entitled to
take the subject matter. The answers to these questions can and
must be determined without delay, or as to validity alone,
without the knowledge derived from delaved application. The
USRAP, however, uses a wait-and-see test, and because of this, it
allows these determinations to be delayed until the end of the
perpetuities pericd. Only after this delayed determination is
made will it be known whether the subject matter belongs to those
who take in the event of a violation, namely, those who take if a
contingent interest actually neither vests nor terminates within
the perpetuities pericd. Therefore, by this delay, the USRAP
exacerbates initial uncertainty; more importantly, it invites
significant problems. The USRAP invites disputes as to whether
there is a violation and, if so, as to what action can and should
be taken. There should be at least the same potential for
disputes and litigation concerning the existence and consequences
cf a violation as there is under the California rule. The major
difference is, of course, that such litigation must be delayed
for ninety years under the USRAP:; only then can it be known
whether the contingent interest actually viclates the rule. This
delay can cause serious problems. It could easily increase the
number of parties involved in the dispute and, therefore, the
costs incurred by litigation. Also, it could cause estates which
have been closed for many years to be reopened with costs and
taxes thereby increased.

Professor Lawrence W. Waggoner, the Reporter for the USRAP,
must recognize the importance of achieving certainty as to
validity and outcome at the cutset. He has observed:
"...(Interests) that are valid under the Common-law Rule Against
Perpetuities...continue to be wvalid under the Statutory Rule and
can be declared so at their inceptions. This is an extremely
important feature of the Uniform Act because it means that no new
learning is required of competent estate planners. The practice
of lawyers who competently draft trusts and other property
arrangements for their clients is undisturbed." (The author's
emphasis.) (The Uniform Statutory Rule Against Perpetuities, 21
Real Prop.& Prob.J. 569,592 (1986). Undoubtedly, Professor
Waggoner reaches this conclusion because of the certainty lawyers
are able to achieve with immediate compliance. Certainty of
result is important to the planner; surely, it ought to be just
as important in legislating a time for determinations of

invalidity. In either instance, delayed determinations cause
serious problems.

Whenever a violation cccurs under both the California rule
and the USRAP, reformation of the provision is authorized in a
manner that avoids a violation and carries out the intent of the
estate owner. This opportunity for reformation is extremely

8
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important. And in the case of the common law rule, cy pres
overcomes the rule's most serious criticisms. 1In short, cy pres
rectifies the mistakes of those who cannot master the rule's
complexities and it averts the outrageocus results occasioned by
the rule's guirks and absurdities. Cy pres cffers the
opportunity to amend estate plans where the rule has been
misunderstood or misapplied and, in the end, to save and
implement perfectly reasonable dispositive designs. And, once
again, it is important to emphasize that California's
perpetuities rule already contains this design saving provision.

Nevertheless, because cy pres allows for judicial
redirection cf unlawful interests, there is always the occasion
for disputes and uncertainty as to the substance of the courts
reformation. More specifically, there are apt to be disputes as
to which revised plan cof valid deposition best approximates the
estate owner's wishes. As long as a court has discretion,
uncertainty and disputes would seem tc be inevitable. Cy pres
alone requires this determination to be made at the outset or
whenever an interest is challenged under the rule. Although it
exacerbates the common law rule's inherent uncertainty attending
the matter of what happens when a viclation occurs, ¢y pres does
afford a solution that obviates the common law rule's bad results
and it does this without significant delay. However, this does
not follow when cy pres is combined with wait-and-see, as it is
under the USRAP. In that instance, judicial reformation cannot
occur without the delay needed to determine actual invalidity.
Because redirection is delayed, the uncertainty is prolonged.
Furthermore, the particular disputes concerning the substance of
judicial redesign are multiplied and complicated. This delayed
resolution presents its own set of substantive problems beyond
those of cy pres unaccompanied by wait-and-see. Delayed cy pres
involves mere difficult problems of judicial approximation of the
estate owner's intent than immediate applicatiocn of the
principle. Once variables are introduced by passage of time, the
subjective element becomes more significant; consequently, courts
may be inclined to completely reconstruct estate plans instead of
approximating them. Additionally, because delayed cy pres defers
final determination of interests for a time, under the USRAP for
ninety years, and because these deferred determinations could
conceivably extinguish interests, postponed use of cy pres
necessarily exacerbates important problems of valuation. At the
very least, this makes it more difficult to administer estates
and trusts after the death of an estate owner. Postponed cy pres
compounds uncertainty and thereby diminishes the benefits
achieved from enlightened judicial redirection and the
preservation of essential interests. Immediate cy pres,
especially if applied conservatively, establishes validity early
on and, thereby, avoids proleonged uncertainty as to what will be
done in the event of a perpetuities violation.
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Proponents of the USRAP might concede that the common law
rule achieves greater certainty, but they would argue it does
this at the cost of extraordinary and unnecessary complexity.

The common law rule is beyond the comprehension of many competent
lawyers. Central tc the problem is the question of "who is the
life in being?" The USRAP makes its perpetuities rule
understandable and enables every one to apply it successfully.

It accomplishes this by substituting ninety years in place of a
life in being plus twenty-one years. This is the period of time
used in determining whether an interest is invalid.

I cannot deny that my students have a very tough time
understanding and applying the common law rule against
perpetuities. I also confess that the life in being concept lies
at the heart of their difficulty. Nevertheless, even first year
law students find the rule easy to apply whenever they are asked
to use a specific condition in creating an interest that
satisfies the common law rule. If given an existing limitation,
these students may have great difficulty interpreting and
explaining whether there is a perpetuities violation. Often they
will reach the correct result without being able to justify their
conclusion. And this causes great uneasiness for them with the
common law rule. Although these students may have enormous
problems applying the rule by way of interpretation to existing
limitations, they have comparatively little difficulty creating
limitations that satisfy the rule. In designing valid interests,
they recognize that they control selection of the 1ife in being
which will be used to satisfy the rule. All they need do to
avoid a common law rule viclation is to make certain that the
conditions they impose must be fulfilled, if at all, within
twenty—-one years of the death of a life in being they have
selected. TInvariably, they will select their validating life or
lives in being from the beneficiaries of the contingent interest
or from the beneficiaries of prior estates. And that is all
there is to it.

This observation is exceedingly important. Even under the
California rule, lawyers should never have difficulty formulating
valid interests. This creative function is the most important
one in the estate transfer process because it sets the framework
by which dispositive goals are to be achieved, assets are to be
conserved, and disputes are to be avoided. Consequently, it is
here that lawyers first and most frequently encounter any rule
against perpetuities, and it is here that lawyers must master
such ruile. Finally, it is here that lawyers can actually
understand and apply the common law rule correctly. In short,
within this most important context of creation, the common law
rule is clearly viable for all lawyers. Consequently, lawyers
should never draft provisions that violate the common law rule.
Nevertheless, they do. These viclations, however, do not arise
because of the common law rule's complexity; undoubtedly, it has
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more to do with inattention to the rule itself. And when these
viclations do arise, the California rule already has a sensible
sclution. It authorizes immediate reformation of existing
interests to save an estate owner's plan and avert all of the
disastrous results associated with a perpetuities violation.
Given the history of cy pres reformation among reported
perpetuities cases, these violations may not be frequent. This
might signify that California lawyers know how to create valid
interests under the California rule. Although interpretive
application of the California rule may be difficult for many
lawyers, it is not all that important when it comes to law
reform. At least, it is not important enough to justify
substituting ninety years as a proxy for a life in being plus
twenty-one years.

In making a choice between the California rule and the
USRAP, one must bear in mind that the USRAP alsc allows creative
validation with the common law rule. Once again, even the
Reporter for the USRAP acknowledges that competent planners will
still use the common law rule to achieve immediate compliance for
the interests they create. Three assumptions are implicit in
this conclusion. First, Professor Waggoner must recognize that
creative compliance can be readily achieved by all lawyers.
Interpretive application of the common law rule to existing
interests may be difficult; however, creative validation is
within the competence of all lawyers.

Second, Professor Waggoner must recognize the benefits of
creative validity--of designing interests that satisfy all
perpetuities requirements at the outset. Estate owners want
their lawyers to produce plans that achieve certainty and
minimize the opportunity and occasion for disputes, Reliance
upon a wait-and-see test will probably enable a lawyer to achieve
most planning objectives. Nevertheless, this is not without
ongoing uncertainty as to whether a vioclation will occur and,
accordingly, the concomitant risk of dispute and emasculation of
these objectives. Similarly, reliance upon a cy pres rule can
preserve most objectives, but it also introduces uncertainty as
to whether a judicial reformation will carry out these objectives
consistent with the estate owner's actual wishes. Indeed,
judicial redirection may miss the dispositive mark altogether or,
at least, settle on an unpreferred objective. Quite differently,
compliance with the common law rule as to each dispositive
provision will do the job fully; it can preserve reasocnable
objectives and accomplish them with greater certainty.
Furthermore, if any moderation of objectives is needed to satisfy
the rule, a lawyer can do this consistent with the estate owner's
actual wishes; unlike cy pres, the estate owner is alive to make
his election from a full range of choices. In short, compliance
with the common law rule bolsters certainty as to validity and
the desirability and acceptability of a dispositive choice.

11
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Third, Professor Waggoner must view creative validation with
the common law rule as superior to creative validation with the
USRAP's ninety year proxy. To be sure, under the USRAP lawyers
can create valid interests under the common law rule, but they
can alsc establish validity at the outset with the ninety year
proxy. They can readily accomplish this by formulating
conditions that must be fulfilled, if at all, within ninety years
of creation. Mechanically speaking, this may be an easier method
of creative validation. Apparently, however, Professor Waggoner
does not expect this to happen. He believes that the practice of
competent lawyers will remain undisturbed, and this practice
involves creative validation with the common law rule so that
interests can be declared valid at their inception.

But why will lawyers select creative validation with the
common law rule instead of the ninety year proxy? Perhaps
Professor Waggoner believes this will occur because of the
reluctance of lawyers to jettison existing knowledge and
practices. Or, perhaps this will occur because lawyers recognize
that careful use of the common law rule, and the period of time
it allows, permits them to control the deveolution of an estate
beyond ninety years. This should be especially important in the
creation of dynasty trusts which are designed to make full use of
the one million dollar exemption to the generation-skipping tax.

More likely, lawyers will cling to the common law period
because it is better suited to the dispositive cbjectives of
estate owners and the conditions they wish toc impose. A rule
against perpetuities should be designed to permit devoluticnary
control for as long as the estate owner has good reason, and an
estate owner has good reason for the generation he knows--those
alive at his death. Beyond lives in being, the common law rule
allows an estate owner to control his estate during the minority
of the next generation--those born after his death. He can pass
judgment on people he knows, but he cannot pass an extended
judgment on people he could never know. This comports with
society's view as to how long the living should be subject to the
controls of the dead. More importantly, it comports with the
general cencerns of estate owners who think in terms of people
and their ability to manage the estate and their affairs. Estate
owners develop objectives in terms of pecple and generations,

The common law rule is formulated in terms of generations, the
ninety year proxy is not. Even though most generational
objectives can be easily achieved within ninety years, there is
no gquarantee. Accordingly, if the generational objectives of an
estate owner can be cast within the generational limits of the
common law rule, one should expect estate planners to achieve
creative validation with the common law rule the same as before.
Indeed, congruency of dispositive design and validity is always
much easier to achieve and assure with a rule squarely focused on
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the legitimate devolutionary objectives of estate owners.

By way of conclusion, is the USRAP superior to the
California rule? I think not. The USRAP permits creative
validation with the common law rule, but so does the California
rule. And this is the way lawyers will continue practicing under
either rule. The ninety year proxy offered by the USRAP should
not be a factor for competent planners. They have drafted
provisions--or at least saving clauses--that satisfy the common
law rule in the past, and they should do the same in the future.
What then does the USRAP offer? It offers nothing significant
with respect to the most important thing lawyers do in the estate
transfer process--the planning and drafting of dispositive
instruments. Yet what about those instruments in which lawyers
have ignored the rule or miscalculated? The USRAP permits one to
wait-and-see for as much as ninety years to determine whether an
interest is valid because it has vested or whether it is invalid
because it has not yet vested. To be sure, invalidity may be
very infrequent. And when an interest actually vests in time,
one is spared the disaster of a common law perpetuities
violation. But until it vests or until the perpetuities period
has run, one must wait to determine validity or invalidity and
cne must delay remedial reformation for ninety years. The
California rule also allows for remedial reformation, and because
of this, it also avoids disastrous results that can gut an estate
plan. Yet it should be emphasized that the California rule
allows for immediate determinations of invalidity and immediate
remedial reformation. The California rule does not involve
prolonged delay. Because cof this, the California rule avoids the
uncertainty--and its associated costs-- caused by prolonged
delay. 1In short, the California rule produces results that are
just as good as the USRAP, but it dces so immediately. And
sooner is always better than later.

Sincerely,

I

David M. Becker
Professor of Law
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PETRULIS & LicH
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SUITE 20
2400 BROADOWAY PECEIVED
SAMTA MONICA, CALIFORNIA 90404-3519
TELEPHQNE |213) 828-0050
TELECQPRIER (213} 828-B528

DAVID E. LiCH
KENMNETH G, PETRULIS

April 1%, 1890

John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Suite d-2
Palo Alto, CA 94303-4739

Re: Memorandum 89-53, Study #L-3013
Uniform Statutory Rule Against Perpetuities

Dear Mr. DeMoully:

The Legislative Committee of the Probate, Trust and Estate Planning
Section of the Beverly Hills Bar association has reviewed recent
materials concerning the recommendation for the adoption of the
Uniform Statutory Rule Against Perpetuities. We continue to oppose
the adoption of that rule.

In particular, we have reviewed Professor Dukeminier’s letter of
February 23, 19%0. Professor Dukeminier points out, and we agree,
that the mere fact of the change in the law will create problems,
since USRAP doesn’'t always tie into existing laws and regulations,
especially those in areas of taxation.

We, therefore, reaffirm our opposition to USRAP and our support for
the retention of existing law.

We would also remind you that we have recommended a savings clause
to be added to the existing law, which would read as follows:

"Perpetuities Savings_Clause: Unless terminated earlier by
the provisions of the instrument, all trusts which otherwise
would violate the rule against perpetuities shall terminate
twenty-one (21) years after the death of the last to die of
the trust beneficiaries living at the time when the period of
the Rule Against Perpetuities began to run or 21 years after
that date if no beneficiary was then living. Upon termination
the principal and undistributed income of the trust shall be
distributed outright to the than-living beneficiaries of the
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April 19, 1990
Page 2

trust in the same proportion that the beneficiaries are
entitled to receive income when the trust terminates. If, at
the time of termination the rights to income are not fixed by
the terms of the trust, distribution shall be made , by right
of representation, tc the persons who are then entitled or
authorized to receive trust payments."”

This solution, as opposed to the URAP, preserves the existing body
of law, while at the same time removing all but a small number of
cases from the threat of 1litigation. These limited cases,
including, primarily, legal estates, as opposed to trusts, can also
benefit if the present cy pres provisions are amended to include
a direction to the court to insert a savings clause intoc the
offending instrument, if that will cure the problem.

At the present time Illinois has a statutory savings provision
which, from all indications, has worked well.

These proposals would retain the existing body of law and at the
same time avoid court involvement for wirtually all trusts.
Neither would they have the liabilities of the flat 90 year period
which others have commented on. Furthermore, the savings clause
would place a 21 year limit, under part (b), on fanciful gifts such
as the "gift to my dog Trixie and her progeny.”

Very truly yours,

2.

¥enneth G. Petrulis
BHBA P,T & E Section
Legislative Committee

KGP:ar

cc: Legislative Committee
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RECEIVED

HARVARD LAW SCHOOL

CAMBRIDGE - MASSACHUSETTS + 02138

April 24, 1990

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road, Ste. D-2
Palo Alto, CA 94303-4729

RE: Uniform Statutory Rule Against
Perpetuities

Dear John:

I was rather surprised to learn that the Law Revision
Commission had given the green light to USRAP. It is the
first time in my memory that the Commission has rejected the
advice of four of its consultants on a highly technical sub-
ject (Professors Bird, Niles, French, and myself). I also
note that eight professors who teach perpetuities law in
California opposed USRAP; only one (Halbach) favored it.

Two state bar teams studied USRAP. One was opposed; the
other was of mixed views, but overall was distinctly un-
enthusiastic.

It seems obvious that the push for USRAP comes from its
drafting committee. When this act was first presented to
the Commission, it was accompanied by a sheaf of
testimonials from professors associated with it portraying
me as the only academic opposed to it. I believe the many
letters of opposition from professors teaching perpetultles
law show how very far from the truth this portrayal is.

The USRAP tax trap, explained in my earlier letter to
the Commission, needs some additional comment, since I do
not believe it can be dismissed so easily as the staff sug-
gests. Temp. Treas. Reg. Sec. 26.2601-1 (b) (1) (i) (1988)
requires that powers of appointment in grandfathered trusts
must be exercised so as to comply with a lives-in-being-
plus-2l-years time frame. A 90-year wait-and-see time frame
applied to them will remove the GST tax exemption. This is
not a new requlation. 1In 1980 the Treasury promulgated the
identical regulation under the old generation-skipping
transfer tax. Treas. Reg. Sec. 26.2601-1 (e) (3) (1980).
When the new generation-skipping transfer tax was adopted in
1986, the chairman of the Senate Finance Committee, Senator

16



Packwood, confirmed on the Senate floor that Treas. Regq.
Sec. 26-2601-1 (e) (3) would carry over tc the new
generation-skipping transfer tax. Accordingly, the Treasury
promulgated the same regulation under the new GST tax. It
is called "temporary," as are all the new regulations, but
in all likelihood it will become permanent.

It remains to be explained why the drafters of Uniform
perpetuities legislation were not cognizant of perpetuities
requlations of federal tax authorities promulgated scme six
years before USRAP. It confirms my view that had USRAP not
been drawn by a small committee in a closed room, but had
had a full public airing, this tax trap would have been dis-
covered,

The GST tax trap may not be avoided by making USRAP
prospective only, as your staff suggests. Under IRC Sec.
2631 each perscn has a $1 million exemption from GST tax.
This exemption can ke allotted te a dynasty trust for de-
scendants for as long as the local perpetuities law permits.
In view of the fact that trusts can be created in perpetuity
in Wisconsin, South Dakota, and Idaho, for 110 years in Del-
aware, for 90 years or lives in being plus 21 years in USRAP
states, and for lives in being plus 21 years in other
states, it seems likely that the Treasury will issue a
requlation limiting the tax exemption period of dynasty
trusts by treating taxpayers in all states the same way.

If, consistently, the Treasury limits the tax exemption to a
period measured by lives in being plus 21 years, as it has
with grandfathered trusts, a trust created in a USRAP state
in viclation of the common law Rule against Perpetuities
would not qualify for the $1 million tax exemption.

As for USRAP bringing uniformity, I think its
proponents vastly overrate its chances. It is my view that
USRAP has about run out of steam. It has been adopted
largely in states where a member of the drafting committee
lived, and pushed it. With the increased publicity given to
its defects, academic opposition continues to grow. No
Uniform act in my memory has been so controversial, and has
received such negative reviews in the law journals.

I believe that Minnesota, which was on the verge of
repealing USRAP this year, will do so in 1991. Minn. Senate
Bill 1891 (1990), abolishing USRAP and adopting cy pres,
passed the Senate, but because of the press of more impor-
tant business, the matter was put over ancther year.

I think there is no chance of adoption of USRAP in most

important trust states: New York, Delaware, Illinois,
Pennsylvania. Opposition there is too strong and the states
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are quite happy with their own recent reforms. So too, Wis-
consin and South Dakota, which have aboclished the Rule
against Perpetuities, will never adopt USRAP.

If uniformity comes in this field, it will come not
through USRAP but through federal legislation or regulation.
And, as Treasury regqgulations now indicate, the uniform peri-
od allowed for tax advantages will probably be the period
the ancient judges settled on more than 200 years ago:
lives in being plus 21 years. It is a periocd that permits a
person of property to provide for all those in his family
whom he perscnally knew, and the next generation upon at-
taining majority. This is an appropriate period for a per-
son to assay the capacity of his descendants tc manage prop-
erty. It is also fair to the taxpayers in all states.

Letting each state claim special federal tax ad-
vantages for its residents by extending its perpetuities pe-
riod beyond this long-settled common law periocd would result
in inequities among the states that Ccngress will not, I
predict, tolerate. It would be unjustifiable for Delaware
dynasty trusts to be free of generation-skipping transfer
tax for 110 years, and for Wisconsin trusts toc be free
forever, while New York dynasty trusts can escape the tax
only for lives in being plus 21 years. The USRAP tax trap
shows clearly the dangers in shifting from the common law
lives-in-being-plus-21-years perpetuities period to a 90-
year periocd, when the federal government is the only effec-
tive unifying agent.

Simcerely,
\

\ w‘-1
i e
Jesge Dukeminier

(Richard C. Maxwell
Professor of Law, UCLA)

s
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UNIVERSITY OF CALIFORNIA
HASTINGS COLLEGE OF THE LAW

SACULTY

May 10, 1990

Mr. John A. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road

Palo Alto, CA 94303-4739

Dear John:
Re: USRAP

Thank you for my certificate. I have enjoyed my association
with you, your staff, and the Commissioners. The new Probate
Code is a very gcod piece of work.

I have read all the USRAP literature; I know almost all of
the cases. Let me state as calmly and rationally as I can what
my conclusicons are about the current debate.

The most important issue is instant versus delayed cy pres.
The 90 year period would cause little harm in the hands of expert
draftsmen who write clealry and know the law. Beneficlaries of
their instruments would know how they stand and how to plan even
1f they have to wait a long time for all contingencies to work
out.

If the draftsmen are laymen or lawyers who are not
specialists, and the instruments they produce are ambiguous or
cbscure or even possibly invalid without cy pres, then it is a
serious matter for beneficiaries who are required to wait for up
to 90 years to know how they stand and how to plan.

The USRAP dces not expressly prevent a court from construing
an ambiguous instrument at once--it only requires a court to
delay reformation (with limited exceptions) for 90 years. But
guery? Can construction be easily--or properly-~distinguished
from reformation: Take our Grove case. Is that a case of
construction as the court said or of reformation? Our statute
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Page 2
May 10, 1%8%0

realistically combines construction and reformation. As Browder
pointed cut years ago in "Construction, Reformation and the Rule
Against Perpetuities" [62 Mich. L. Rev. 1 {1963}], the two
processes are very close: construction is often a method of
reformation under the cy pres doctrine.

I do not like instant construction and delayed reformation
even if that is possible. If construction can clarify the
intention of a donor and indicate a pattern of reformation within
the policy of the Rule, why should two litigations ke necessary?

In my judgment the real consumer protection is afforded by
C.C. §715.5--not by a statutory saving clause. Section 715.5 has
not caused excessive litigation. Under the doctrine of stare
decisis the litigation of the future is likely to b ess. What
lawyerjyeven now, would advise challenging a gift to open
class of children who must attain 25 when a reducticn to 21 would
be so likely under §715.5 and the California and other decisions?
As Leach pointed cut, the money is in breaking wills, not in
reforming them.

I wish you would read the enclosed copies of my
correspondence with 0lin Browder. He is the most level-headed of
the living experts. I also wish you and your staff would reread
Browder's 1963 article.

We should not sacrifice C.C § 715.5!

Sincerely,
../f
K_’L L ’_;_.;DL—_,{' l\

Russell D. Niles
RDN/jmg
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UNIERSITY OF CALIFGRNIA
HASTINGS COLLEGE OF THE LAW

200 MCALLISTER STREET
SAN FRANCISCO, CALIFORMNIA D94102-4978

March 12, 1990

Professor 0lin Browder
School of Law

University of Michigan
Ann Arbor, Michigan 48109

Dear 0Olin:

I have just reread your 1963 article, “Construction,
Reformation and the Rule Against Perpetuities." I admired the
article when I first read it -- indeed it has influenced my
thinking ever since. I have also just reread your Statement in
Support of the USRAP. At first I could not believe that they
were written by the same person. On reflection, however, I see
how the two pieces can be reconciled. In your later statement
vyou do not endorse delayed reformation. I believe in instant
¢y pres. I strongly support CC § 715.5 -- as did Lewis Simes.
Your article is an admirable brief in its favor.

I am not especially in favor of Larry Waggoner’s %0-year
invention but I am not strongly against it if used by skilled
draftsmen who write clearly, using precise terms of art. But I
do think the 90 year rule, coupled with delayed reformation, is
dangercus in the hands of a layman or an inexpert lawyer. The
courts are deprived of jurisdiction for too long.

I could accept the 90 year rule if California could retain
CC § 715.5. This statute properly combines constructicn and
reformation. I do not like instant construction and delayed
reformation. As you have pointed out, construction is sometimes
a type of reformation.

I believe that anyone as clever and imaginative as Larry
(with the help of your learning and common sense) could adapt the
California cy pres. statute to the USRAP -- at least for
California.

Wouldn’/t you like to have California retain instant cy pres?
I would be grateful for your views.

Sincerely,

Russell D. Niles

RDN:1h
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JEFFREY A. DENNIS-STRATHMEYER JUN 08 1990
ATTORMEY AT LAW E E t E l v En

FPOST OFFICE BOX 533 - BERKELEY, CALIFORMNIA 94701
415) 642-8317

June 7, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendation relating to Uniform Statutory Rule Against Perpetuities
Sirs:

The best thing that can be said about the proposed statute is that we will all be long since
dead in 90 years when courts start confronting the task of ascertaining the intent of persons
whose ambiguously stated wishes have outlived all the witnesses.

The second best thing to be said is that the sparse number of California appeliate
decisions on this topic suggests that the topic is not particularly important.

I will share my only personal experience with this problem. My client’s mother was quite
elderly at death and had less than an eighth grade education. Her holographic will provided that
her modest ranch was to be kept in the family more or less forever. The living parties in interest,
two sons and three adult grandchildren, stipulated to entry of a decree of heirship that passed the
property to the sons for life with remainder to the three grandchildren. The probate judge, in his
wisdom, ordered judgment in accordance with the stipulation. My apologies to the lawyers of the
late 21st century who might have made a few dollars representing great-grandchildren.

Very truly yours,

Strathmeyer,~ )
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rUTH E. =ATZLAFF A LAW REV. COMM'N
Atrorney at Law

425 N Street, 3Suirte 1ZI0 JUN 141990
P.O. Box 411
Fresno, california 33708 nECEIVED

(209) 442-8018

June 11, 1380

California Law Revision Commission
4000 Hiddlefield Road, Suite D-2
Palo Atle, Ca 34303-4739

Dear Commissioners:

I have revieswed your tentative recommendation relating to the
Uniform Statutory Rule Against Perpetuities.

I think the change vou recommend is a good one. The 30-year

wait-and-see period will solve many problems for instruments that
are defectively drafted.

I am curious sbout the lack of retroactivity that your proposal
contains. I understand that laws generally should not be appliea
retroactively, but in this situation, it seems that retroactive
application would not be harmful. It would not change the
interpretation of language in instruments that were drafted
before the affective date. It would simply save some defective
instruments that would have failed under current law. This seems
to be the better way of obtaining the result that the testator or
other creator of the instrument wanted.

Absent a compelling reason to the contrary, I would support
retroactive application of the proposed change. Perhaps you
should inquire of malpractice insurance carriers wnether zheir
oreference would be for retroactive application.

Sincerely,

RButh E. Ratzlaff

RER/dr
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STATE OF CALIFORMIA—BUSINESS, TRANSPORTATION AND HOUSING AGEMNCY GEQRGE DEUKMEJIAN,

Governor

DEPARTMENT OF TRANSPORTATION

LEGAL DIVISION

1120 N STREET, SACRAMENTO, CA 95814

P.O. BOX 1438, SACRAMENTO, CA H#0X 95812-1438 4 (4w REY. COMM'N

(916) 445-5830
JUN 14 1930

nEeEr FIVED
June 12, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Dear Sir/Madam:
In re: Comments on Commission's Tentative Recommendation

relating to Uniform Statutory Rule against
Perpetuities. March 1990.

The Commission's tentative recommendations, especially the
"wait and see" role (§ 21205(b)) appear to be well thought
out.

The codification of the common law rule of a nonvested
property interest held by a governmental agency is
appropriate; however, it would appear to be a better social
policy to continue the exclusion even if a charity does not
precede a subsegquent governmental agency.

The only recommendation we have for a change is to have the
proposed provisions apply to nonvested property interests
created before or after January 1, 1992. We see very little
disadvantage or disruption te "prior" transfers; and all such
interests would be more equitably treated under the proposed
provisions.

ChJ f ChHunsel
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Ruscoxi, FosTERr, THOMAS & PrpaL
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

ERNEST BUSCONI 30 EEYSTONE AVENUE

-#. ROBERT FOSTER POST OFFICE BOX 10

GEQRGE P. THOMAS. JR.

DAVID E. PIPAL MORGAN HILL, CALIFORNIA 85038
SUSAN M. VICHKLUND-WILSON (408) TTH-2106

TELECOFIER: (408} 1TH-1583

Tune 1%, 1940

CALTIFORNTIA TAW REVISION COMMISSION
4000 Middlefield Road Suite D-2
Palo Alto, CA 94303-4739

€A (AW REV. COMNTN

JUN 191930

rec EIVED

HOQLLIETER OFFICE
330 TRES FINOS RD. C-B
FOST OFFICE BOX 53¢
HOLLISTER, CALIFORNI1A B50243
1308) 83T-8181

Re: Proposed Uniform Statutorv Rule Against Perpetutities

Zentlemen:

T have just read vour tentative recommendations relating to the

-+

above uniform statutorv rule. T concur with what the Commission is
trving to do, especially since it is expected that many more states
will adopt the Uniform Statute. This will make it easier for one to
interpret documents drafted in another state, and also make®any more
decisions interpreting the Uniform Rule available to attornevs.

Yerv truly vours,

RUSCONI, FOSTER, THOMAS & PIPAL

B ) S
- L

ERNEST RUSCONI
TR/bbr
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O LW N0V, COIYW

JUN 201990
WILBUR L. COATS SELEIVED

ATTORNEY AND COUNSELOR AT LAW

TELEPHONE (619) 748-6512

June 18, 199§

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Falo Alto, California 94303-4739

In re: Tenative Recommendation "Uniform Statutory Rule
Against Perpetuities"

Dear 2dministrator:

I concur ir the above cited recommendaticn.

Very truly wvours,

/pék/C{%%A\ w\= L/%i/

Wilbur L. Coats
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FENWICK, DAVIS & WEST

A LAW PARTHERSHIP INCLUCHNG

TELEPHONE PROFEGEICHAL CORPORATIONS

(415) 494-0600

TWO PALG ALTO SOUARE 1920 N STREET NORTHWEST
CABLE: MAYFILELD P o To LIFORNI SUITE 5§50
TELEX: 345583 ALO ALTO, CA A 24808 WASHINGTON, D.C. 20036

FACSIMILE! {202} 483-6300
(415) 4Q4-1417 . (415} BS7-03A6I

(A LAW REV. COMM'N

JUN 21 1990

TECEIVED

June 19, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-47239

Re: Uniform Statutory Rule Against Perpetuities

Gentlemen:

I have reviewed the CLRC tentative recommendation
relating to the Uniform Statutory Rule Against Perpetuities.
My estate planning practice causes me to constantly be aware of
this ever-present problem. I am not certain whether learning a
new rule will be helpful or more confusing, but I support the
recommendation. It is my hope, however, that if this proposal
is adopted and implemented into California Law, a booklet will
be available from your organization containing the materials
set forth in this recommendation as a long-term source book.
CEB will undoubtedly have a program on this new rule, either as
a special program or as part of the annual update. This
material, either from your office or CEB, will be most helpful
for practitioners.

Very truly yours,
Paul H. Roskoph

PHR/rer
PHR248/1727
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B BOA 4
RANCHO SANTA FE, CALIFOIRNIA 92067

T LAW REV. COMM'N

SRANK M. SwiRrLES JUN 2 %2 1990

_Aaw CORPORATIOMN

RECEIVED

June 19, 1990

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendations -

Gentlemen:

1. Litigation inveolving decedents - This appears to be
straight forward. I have no objections to your recommendation.

2. Elimination of the seven-year limit for durable powers
of attorney for health care - The recommendation is satisfacto-
ry, but the question is still with us. What do we do with all of

: those instruments which are now floating around and will probably
lapse just before they are needed?

Qesrne) Tl

3. Uniform Statutory Rule Against Perpetuities - The uni-
form act is good. I would suggest that the language on page 30,
in section 21230(c){2) be changed by adding a "by" in the 3rd
line so that the sentence reads, "The trust may be terminated by
a court of competent jurisdiction on petition of the Attorney

General or of any person who would be affected by the
termination . . . . . . ".

ly vyours,

Frank M. Swirles

~ T



RWIN D. GOLDRING
LATTZRNEY AT LAW
a8 TENT.SY =aRK EAST, S.LITE 35C
LCS ANGELES. CALIFQRMNIA 20067
TIZILIS=INWE "2Z'3) 55.-0g22

TEILECSS £% "2 A 2F7-7a03

June 27, 1990

califoernia lLaw Revision Commission
4000 MIddlefield Rocad, Suite D-2

Palo Alto,

Gentlemen:

California

94303-4739

Uniform Statutory Rule
Against Perpetuities

A LAW REV. CORM'N

JUN 2 9 1990

TELCEIVED

I must tell you I find it distressing that so much paper and time

has been devoted to this matter which even in the

lesser scheme

of probate will have an impact slightly less than a snowflake
during a Sierra winter.

You may do whatever you want with this proposal with my blessing

and curse.

IDG:hs

Very truly yours,

9

IEWIN D. GOLDRING
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UNIVERSITY OF CALIFORNIA, LOS ANGELES UCLA

BERKELEY « DAVIS « [RVINE + LOS ANGELES - RIVERSIDE + S$AN DIEGO + SAN FRANCISCO SANTA BARBARA -« SANTA CRUZ

SCHOOL OF LAW
405 HILGARD AVENUE
LOS ANGELES, CALIFORNIA 80024-1476

July 19, 1990

(A LAW REY. COMM™N
Mr. John H. DeMoully

Executive Secretary JUL 291980
California Law Revision Commission

4000 Middlefield Road, Suite D-2 *ECEIVED
Palo Alto, CA 94303-4739

Re: Uniform Statutory Rule Against Perpetuities

Dear John:

I have the tentative recommendation of the California Law Revision
Commission proposing the adoption of the Uniform Statutory Rule Against
Perpetuities (USRAP) in California. As you know, I and the large majority
of teachers of perpetuities law in California have strongly opposed this
legislation. It is unsound in policy, adds unneeded complexity to
California's simple cy pres statute, will likely produce more lawsuits
than does our present statute, and may have mischievous and unforeseen
consequences. I will not repeat these arguments, made in earlier letters
to the Commission. I will confine myself here to the ambiguities and
unwarranted techniecal distinctions this legislation contains.

USRAP Creates New, Tricky, aund
Unjustifiable Distinctions in California lLand Law

Under USRAP, remainders and executory interests in violation of the
commen law Rule against Perpetuities are valid for 90 years. Under USRAP,
nondonative options are not subject to any time limitation. In contrast,
Calif. Civ. Code §885.030 provides that powers of termination (including what
were known at common law as rights of entry and possibilities of reverter)
expire after 30 years. If USRAP is enacted, the following results will be
the law in California.

Example 1 (power of termination). O grants Blackacre to Women's
Health Council, but if the Council ever supports abortiom rights O and
her heirs shall have a power to terminate the estate granted. At the
end of 30 years, 0's power of termination expires and Women's Health
Council owns a fee simple absolute. {Cal. Civ. Code §885.030.)

Example executory interest). O grants Blackacre to Women's
Health Council, but if the Council ever supports abortion rights then to
0's son A and his heirs. A has an executory interest, not a power of
termination, because the future interest is created in a transferee.

(A power of termination can be retained only by the transferor.) A's
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Mr. John H. DeMoully - 2 July 1%, 1990

executory interest violates the common law Rule against Perpetuities.
Under USRAP it is valid for 90 years.

Example 3 (option). For $1000, 0 grants Blackacre to Women's
Health Council, but if the Council ever supperts abortion rights O or
her heirs have an option to refund the purchase price and retake the
land. O has an option (not a power of termination), because retaking
the fee simple requires the payment of money. Peele v. Wilson County
Bd. of Educ., 56 N.C. App. 555, 289 S.E.2d 890 (1982). This option
violates the common law Rule against Perpetuities, but under USRAP it
is not subject to any time limitation and can extend forever.

There seems to be no persuasive justification for the different results
in these examples. A forfeiture interest in a third party (Example 2) should
not be valid for 90 years while a forfeiture interest in the grantor (Example
1) is valid for only 30 years. Nor does there seem to be any reason why a
forfeiture interest in a grantor can exist forever if the grantor promises to
give back the purchase price (Example 3). Surely the policies underlying Cal.
Civ. Code §885.030 apply equally to all three examples. The effect of each of
these interests upon the alienability of land is the same. The different
results follow from applying different time-limitation rules to functionally
equivalent interests with different labels. Yet these unjustifiable different
results will be the law if USRAP is enacted.

The potential for malpractice liability here should not be overlooked.
Any lawyer, by using two pieces of paper, can create an executory interest
rather than a power of termination in her client, thus getting the 90-year
rather than 30-year period. And any lawyer can completely eliminate a time
limitation by casting the arrangement in the form of a purchase and call for
return of the purchase price upon breach of the condition. If a lawyer does
not explain these choices to a client, is it malpractice? California should
be eliminating irrational, technical, unexpected distinctions that can trip up
lawyers, rather than creating more of them. Functional equivalents should be
treated alike.

Section 21230 Contains Numerous Ambiguities

Section 21230(a) provides that "A trust is not invalid . . . merely
because the duration of the trust may exceed the time within which nonvested
property interests must vest, if the interest of all the beneficiaries must
vest, if at all, within that time." This sentence is confusing. Does the
section apply only if all interests satisfy the common law Rule against
Perpetuities? It seems to say that. The language "must vest, if at all,”
comes straight out of Gray's Rule. Does §21230(a} apply if the interests
violate §21205(a) but the trust continues for 90 years under §21205(b)?

Confusion results from the fact that language in §21230(a) (Gray's
language)} is not parallel with the language of §21205(a) (USRAP's phrasing of
Gray's Rule) and 821205(b}) (wait-and-see rule). This section does mnot seem to
take into account the fact that you have introduced a wait-and-see rule in
addition to the common law Rule.
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Section 21230(c)(l) provides that "If a trust has existed longer than
the time within which nonvested property interests must vest . . . The trust
shall be terminated upon the request of a majority of beneficiaries." There
are several ambiguities here. First, the "time" within which nonvested intex-
ests "must vest" appears to refer back, according to my reading of the staff
comment, to §21205(a) and (b) -- to wit, "21 years after the death of an indi-
vidual then alive” or "90 years after its creation,” whichever is longer --
but the use of "must vest" confuses matters somewhat. In any case, now follow
the ambiguities: Does "an individual" (in the context of §21230(c) (1)) mean
all individuals or any individual or only any individual who can affect vest-
ing or only validating lives? If the individual can be any person who was
alive when the trust was created, can a future beneficiary prevent termination
of a trust by showing there was a person alive at the creation of the trust
who died within 21 years before the suit to terminate the trust? Example:
Trust created in year 2000. In year 2110 A, a beneficiary, sues to terminate
trust. B, another beneficiary, produces a death certificate for C (wholly
unrelated to vesting or the beneficiaries), borm in 1999, who died in 2102,
Can B prevent termination under 821230{c} (1} until 21 years after the death
of ¢ (and of other people B can prove were alive in 2000)?

You could remove this ambiguity by amending §21205(a) to read
v21 years after the death of an individual then alive who can affect
vesting,” or by otherwise identifying the individuals who are measuring
lives for purposes of §21230(c).

Second, how is the word "beneficiaries” in §21230(c)(l) defined? Does
it include an income beneficiary as well as a principal beneficiary? Does it
include a contingent or potential beneficiary, such as the beneficiary of a
discretionary trust or a person who will receive trust principal if another
person dies before termination of the trust?

Third, how is the "majority" of beneficiaries ascertained under
§21230(c)(1)? Is a "majority" ascertained by reference to the number of
vested and potential beneficiaries, regardless of the nature, size, and
certainty of their shares? Are income beneficiaries counted the same as
principal beneficiaries?

Fourth, to whom is the trust property distributed upon termination
of the trust? Section 21230(c)(1l) merely says that the trust shall be termi-
nated. It does not say what disposition is to be made of the trust property.
Section 21230(c)(l) is like a defective perpetuities saving clause that does
not tell you what is done with the trust property if the clause kicks in.

Many answers to this question are possible, and how you answer the
question will, I suppose, also affect who is counted as a "beneficlary.” Are
the life beneficiaries to be given the discounted present value of their life
estates, or cut off from income completely, or given a fractional share of the
principal commensurate with their fractional share of the income, or do the
equitable estates merely turn into legal estates freed of trust management?
Section 21230(c)(l) does mot say.
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Fifth, similar ambiguities exist in §21230(c)(2}. This section
says "any person who would be affected [by?] the termination” may sue for
termination. "Affected" is an expansible word of little fixed meaning.
Might this include the spouses or creditors of a beneficiary? Or the
Commissioner of Internal Revenue?

Section 15210 (Honorary Trusts) Contains Ambiguities

First, it is not entirely clear whether an honorary trust or
noncharitable purpose trust specifically measured by lives in being plus
21 years would be valid for the specified period or only for 21 years. That
should be made plain. For example, suppose a testator left property to her
children in trust for their lifetimes to maintain and support the horses on
her farm. Suppose further that a horse lived for more than 21 years and that
a child was still alive. Would the trust cease? Should §15210 say that the
designated trust "may be performed by the trustee for 21 years, and no

longer"?

Second, §15210 lumps together honorary trusts for pets, trusts for
specific noncharitable purposes, and trusts for unincorporated noncharitable
associations, but the last of these three types of trusts is treated
differently at common law from the first two. An honorary trust or a trust
for a specific noncharitable purpose is invalid merely because it may continue
beyond the period of the Rule against Perpetuities. On the other hand, a
trust for an unincorporated noncharitable association is not invalid merely
because it may extend beyond the perpetuities period, provided the trustee or
some person or persons may terminate the trust or expend the trust corpus
within the period. For example, a trust for a Masonic Lodge -- an unin-
corporated society -- may lawfully go on beyond the perpetuities period
provided the trustee or the members of the Lodge have power to terminate the
trust at any time or spend the entire principal for Lodge purpcses. See
Restatement (Second) of Trusts §119, Comment c¢; Restatement of Property §380.

Section 15210 appears to treat these different types of trusts alike.
Is it discarding the different treatment at common law? Would a trust for a
Masonic Lodge be valid for 21 years only, even though the trustee has the
power to expend the whole corpus for the purposes of the Lodge (wvalid at
commott law)?

In closing, I reiterate my opposition to this complex and
unnecessary legislation. Existing California iaw, which has produced very
little litigation in modern times, is far preferable to this complicated
statute.

S;ﬂFerely,
N
\fifif’lffir;
Jéé&e DLkemiﬁier
ffHa#well Professor of Law

JD/2041/dhb L
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Phelps, Schwarz & Phelps

Edward M. Phelps Attorneys at Law
Deborah Ballins Schwarz 215 North Marengo Avenue
Ruth A Phelps Second Floor {818} 795-8844
Of Counsel Pasadena, California 91101 .
Barbara E. Dunn Facsimile: (818) 795-9586
July 19, 1990

CR LAW REV. (PupTy

California Law Revision Commission JUL 23 1990
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739 RECEIVERD

Re: Tentative Recommendation Relating
To Uniform Statutory Rule Against
Perpetuities

Dear Sir/Madam:

I have read this tentative recommendation. I did not read the appen-
dix. I approve of the recommendation. Anything that you can do to
simplify the rule against perpetuities is most welcome.

I think you should make the new rule applicable retroactively as well,
if needed to save a disposition. As you have written it, this approach
would not invalidate any interest valid under prior law, but it may
help in some instances where the interest was invalid. Therefore, [
prefer the alternative section 21202, which does not limit the
applicability of the statute.

PHELPS, SCHWARZ & PHELPS

) Dty

Ruth A. Phelps

RAP:sp
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MICHAEL D. OOWLING
JAMES M. PHILLIPS
3IRUCE 5. FRASER
RICHARD M, AARQN
STEVEN E, PAGAMETTI
LEMT 5, HEYMAN

JOHN S, GAMAHL
SHEILA M, SMiTH
JEFFREY D. SIMONIAN
2AVIO O, FLEWALLEN
NMILLIAM J, KEELER, JR.
AJQOLFS M, CORONA
ARNOLD F. WILLIAMS
Jay 8, BELL

wiLLiAaM L. SHIPLEY
GSERALD M. TOMASSIAN
RICHARD E, HEATTER

DOMALD J, MAGARIAN
DAMIEL K. WHITEHURST
MORRIS M. SHERR

OF TOUNSEL

DOWLING, MAGARIAN, PHILLIPS & AARON

INCQRFORATED

ATTORMNEYS AND COUNSELORS AT LAW

S051 NORTH FRESNC STREET, SUITE 20C
FRESNO, CALIFORNIA 93710

July 26, 1990

A LAW REV. COMM™N

JuL 3 0 1990

RECEIVED

TELERHOMNE
1203 432-4500

FACSIMILE
(209 432494590

sur FILE NnO.__ 2999

California Law Revision Commission

4000 Middlefield Road, Suite D=2

Palo Alto, California 94303

Attn: John H. DeMoully, Executive Secretary

Re: Tentative Recommendation relating to Uniform
Statutory Rule Against Perpetuities (March 1990)

Dear Mr. DeMcully:

With regard to the above-referenced proposal, I have
only a few comments.

First, and most important, I do not see why any effort
should be made to preserve interests which would otherwise

violate the Rule Against Perpetuities (the "Rule"). By
definition, such interests would vest after those now alive, in
the relevant c¢lass, were dead. Should the law encourage any

attempt to preserve an intention on the part of a dead individual
to influence the course of action in society, or should a
concerted effort be made teo see that assets and their
disposition were under the control of living minds, who will be
better able to take intoc account changing circumstances? The
Rule was a compromise concerning the preservation of such
intentions, and had the virtue of being certain, though complex
(compromises often are).

The proposal attempts to change the compromise by
destroying the present certainty of the Rule in exchange for
tying up property for ninety years, during which pericd any
sales, leases, or contests would presumably have to be approved
by the court with guardians ad litem for the possible interests
in the proceedings envisioned by Proposed Section 21220. The
courts should not have this burden: they are overworked enough as
it is. When the virtue of uniformity is weighed in the scale
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DOWLING, MAGARIAN, PHILLIPS & AARON

~CCRPORATED
ATTORNEYS 2MD CCUNSELORS AT LAW

California Law Revision Commission
July 26, 19%0
Page 2

against poor social policy it represents, I believe a different
answer is appropriate.

Second, I applaud the efforts of the Commission to
apply definite limits on the creation of other interests, such as
leases. The same policy consideration outlined in the paragraph
above apply.

Third, even if the compromise needed to be adjusted,
the division of the Rule into a "validating® and an
"invalidating" side is conceptually poor. No such actions are
necessary. The interests are valid or invalid under any system
(including the "wait and see" regime suggested), and do not
require separate statements. The coin flip 1is 'heads” or
Mtajls": the flip does not have a "heading” side and a "tailing"
side. Any attempt to create the suggestion of movement in what
should be a purely definitional matter invites ambiguity in
interpretation. The Rule is criticized as ambiguous (however
justly or unjustly) already: surely no more need be added.

Finally, I am curious concerning yocur preference for
redundancy in drafting: §§21205, 21206 and 21207 appear to differ
only in the use of the verbs customarily applied to the objects
regulated., Surely it would be sufficient to indicate the matters
covered by the new rule and then supply the rule?

I look forward to reading your recommendation and
report to the Legislature.

Very truly yours,
DOWLING, MAGARIAN, PHILLIPS & AARON

/ . -

o 77 ’7 PR :
el Hoo e
Arnold F. Williams

AFW:ped

Pe\064D0017 . afw
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A1 TICOR TITLE INSURANCE

ZA LAW REV. COMR'N

JuL 301990

Pt EIVED

John C, Hoag

Senicr Asscciets tle Counsel

July 27, 1990

John H. DeMoully, Esq.

Executive Secretary

California Law Revisions Commission
4000 Middlefield Road - Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendation Relating To Uniform
Statutory Rule Against Perpetuities

Dear Mr. DeMoully:

Thank you for providing me with an opportunity to comment on the tentative
recommendations regarding perpetuities.

Title insurers have never intelligently relied upon the sixty year rule of
Civil Code Section 715.6. (I have enclosed an excerpt from a section of a
manual of title practices [ write. The excerpt is from a section on
Business and Conmercial Leases and the effect of Civil Code Section 715.6
on the lease term.)

The reason, I recall, that the sixty year rule is unreliable 1is that at
the time of its passage the California Constitufion contained the common
law rule,

1 recommend you repeal and re-enact Civil Code Section 715.6.

Very truly yours,

iy

JCH:j
encl:

cc: J. Bonita w/encl.
R. Turley w/encl.
N. Sterling w/encl.

Ticor Title insurance Company of California
4300 Wilshire Boulevard. Suite 836. Los Angeles. Caifornia 30048 (2131 8E2-6155



BUSINESS AND COMMERCIAL LEASES

32.00 1IN GENERAL

Cont.
without approval of Management, if the term might
not commence within 21 years, or if the term
might extend beyond 99 years. { e V. £
of Qakland, 161 CA 2d 407, 326 P 2d 957 (1958);
contra: Wong v, DiGrazia, 60 ¢ 24 £25, 35 cal

Rptr. 241 (1958)):; (Epstein v. Zahlonte, 99 CA 24

738, 222 P 24 318 (1550} )
A lease which provides for perpetual renewals is
contrary to public policy and an attempt to

create a perpetuity [Norrisopn v. Ressjgnol, 5 C

64 (1855)) except in the case of an eleemosynary
(charitable) institution.

Statutory limitations on the permissible terms of
particular leases are so numerous that detailed
reference to them is made in Sectien 232.05.

NEW oK' The sixty-yvear rule of Civil Code Section 715.6
shall not be relied upon for title insurance
purposes.

€. Form and Contents

A lease which contains the foregqoing essential
elements and which clearly reflects an irntent to
establish the relationship of lessor and lessee
will be sufficient regardless of its form and
terminology used. The requisite intent to

NEW presently create a leasehold is usually disclosed
by use of words such as hereby 'leases’, 'lets’',
and 'demises' unto the lessee or words of similar
import, followed by lessor's relinquishment of
the property and the lessee's entry into
possession.

NEW The use ¢f the present tense of the verb 'leases'
or 'lets' or 'demises' must be used in order to
have present operative words of conveying a
leaseheold interest to lessee. For title
insurance purposes, present operative words of
conveyance of a leasehold are required.

E. Incidents and Characteristics of a Valid lLease
l. In _General

A lease reflects BOTH the incidents and
characteristics of an interest in real property

7/2/89 -5- 32.00 D5,6 E1l
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MEMORANDUM

TO: Stan Ulrich

FROM: Robert Hanna

RE: Concern about Civil Code Section 715.6
DATE: August 6, 1990

In his letter, John C. Hoag urges the Commission to recommend the
repeal and reenactment of Civil Code Section 715.6 because the "state
constitution contained the common law rule" against perpetuities when
Section 715.6 was enacted, and Section 715.6 is either invalid or of
questionable validity.

CONCLUSICN

No cases passing on the validity of Section 715.6 have been
found. As discussed below, however, language in several cases suggests
that section was valid when enacted and would be so at present.

ANALYSIS

Section 715.6 was enacted in 1963 as part of a series of changes
in perpetuities law in California., HNote, California Revises the Rule
Against Perpetuities - Again, 16 Stan. L. Rev. 177, 177-78 (1963); see
1963 Cal. Stat. ch 1455. At that time, former Section 9 of Article XX
of the California Constitution was in force and stated that "[n]o
perpetuities shall be allowed except for eleemosynary purposes." Note,
California Revises the Rule Against Perpetuities - Again, 16 Stan. L.
Rev. 177, 179, n. 11 (1963); see Cal. Civ. Code § 715 (West 1971).
That constitutional provision incorporated the common law rule against
perpetuities into the California Constitution. Victory 0il Co. v.
Hancock 011 Co., 125 Cal. App. 2d 222, 227, 270 P.2d 604 (1954); Estate
of Sahlender, 89 Cal. App. 2d 329, 339, 342, 201 P.2d 69 (1948); see
also Estate of McCray, 204 Cal. 399, 405, 268 P. 647 (1928) (dicta);
Estate of Hinckley, 58 Cal. 457, 472 (1881) (dicta); Dallapi v.
Campbell 45 Cal. App. 2d 541, 544, 114 P. 24 646 (1945) (dicta).

Even though the proviszsions of Section 715.6 differ from those of
the common law, the section was probably constitutional. No case
decided prior to the repeal of the constitutional provision in 1970 has
been found that addressed the validity of Section 715.6, but language
in several other cases suggests that it would have been held to be
constitutional. It had been assumed that the Legislature had the power
to regulate perpetuities law. Reagh v. Kelly, 10 Cal. App. 3d 1082,
1097 n.8, 89 Cal. Rptr. 425 (1970) {(discussing former Civ. Code §
715.8, which broadly defined vesting (see 1963 Cal. Stat. ch. 1455, §
7); Sahlender, 89 Cal. App. 2d at 339; see also Hinckley, 58 Cal. at
472 (Legislature may reduce perpetuities period). Presumably, then,
Section 715.6 would have been interpreted as such a regulation,
especially in view of the preference for a construction supporting the
statute's constitutionality. For constructional preference, see, e.g.,
People v, Davis, 68 Cal. 2d 481, 483-84, 439 P.2d 651, 67 Cal. Rptr.
547 (1968); Gounty of Madera v. Genderon, 59 Cal. 2d 789, 801, 382 P.2d
342, 31 Cal. Rptr. 302 (1963); Estate of Skinmer, 47 Cal. 2d 290, 297,
303 P.2d 745 (1956); County of Los Angeles v. Legg, 5 Cal. 2d 349, 353,
55 P.2d 206 (1936).
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The validity of Section 715.6 after repeal of the constitutional
provision has not been questioned. No decislion rendered after November
1970 has been found that explicitly upholds the wvalidity of Section
715.6, but courts have instead assumed its validity without question
and applied it to a varliety of situations. See, e.g., Housing
Authority v. Monterey Senior Citizen Park, 164 Cal. App. 3d 348,
353-54, 210 Cal. Rptr. 4497 (1985); Estate of Ghiglia, 42 Cal. App. 3d
433, 441, 116 Cal. Rptr. 827 (1974); United California Bank v. Bottler,
16 Cal, App. 3d 610, 617, 94 Cal. Rptr. 227 (1971); see also Taormina
Theosophical Community, Ine. v. Silver, 140 Cal. App. 3d %64, 977, 190
Cal. Rptr. 38 (1983) (application of Civ. Code § 715.6 unnecessary, but
validity not questioned). GCourts in the future probably would be
reluctant to question the validity of Section 715.6.

The history of litigation involving Section 715.5 also supports
this view. As in the case of Section 715.6, a case where the
constitutionality of Section 715.5 was questioned has not been found,
but Section 715.5 could have been held constitutional. See discussion
above and references therein. The courts have also applied Sectien
715.5 after the repeal of the constitutional perpetulities provision
without gquestioning its validity. See, e.g., Strong v. Theis, 187 Cal.
App. 34 913, 920, 232 Cal, Rptr. 272 (1986); Taormina Theosophical
Community, Inc. v. Silver, 140 Cal. App. 3d 964, 977, 190 Cal. Rptr. 38
{1983); Estate of Grove, 70 Cal. App. 3d 355, 364-65, 138 Cal. Rptr.
684 (1977); Estate of Ghiglia, 42 Cal. App. 34 433, 441, 116 Cal. Rptr.
827 (1974); United California Bank v. Bottler, 16 Cal. App. 34 510,
618, 94 Cal. Rptr. 227 (1971).
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NEW SUBSECTION (e) FOR § 1 of USRAP

(&) Perpetuity sSaving or Teramination Clauses; Partial
Invalidity of Certain Double-pronged Clauses. If, in measuring a
pericd from the creation of a trust or other property
arrangement, a clause Iin a governing instrument purports to
postpone the vesting or termination of any interesst or trust
until, purports to disallow the vesting or termination of any
intersst or trust beyond, purports to require ail interests or
trugts to vest or terminate no later than, or operates in any
similar fashion upon, the later of (i) the expiration of a periecd
of time that exceeds 21 years or that exceeds or might exceed 21
years after the death of the survivor of lives in being at the
creation of the trust or other property arrangement or (ii) the
death of, or the expiration of a periocd not exceeding 21 years
after the death of, the survivor of specified lives in being at
the creation of the trust or other property arrangement, then the
portion of the clause pertaining to the period of time that
aexceeds 21 years or that exceeds or might exceed 21 years after
the death of the survivor of lives in being at the creation of
the trust or other property arrangement must be disregarded, and
the c¢lause operates upon the death of, or upon the expiration of
the period not exceeding 21 years after the death of, the
survivor of the specified lives in being at the creation of the

trust or other property arrangement.

&

42



The Uniform Statutory Rule Against Perpetuities was amended
in 1990 to add a new subsection (a) to Saection 1. Attached to
this memorandum is the language of new subsection 1{e). This
memorandun explains the meaning of new subsection i(e) and the
background of its development.

Subsection 1(e) only applies to a non-standard type of
perpstuity saving or termination clause called a “double=-pronged"
(or “latar of"} clause. A double-pronged, "later of" clausa
states, in effect, that all intereste in a trust zust vest neo
later than the later of (i) 90 years after the cresation of ths
trust or (ii) 21 years after the death of the survivoer of
speciftied lives in being at the creation of the trust. Some
lawyers operating in USRAP states had begun to use this type of
clause, not necessarily in a direct effort tc use the Act to
attsmpt to extand the allowable perpetuity periocd beyond that
allowved by the common=-law Rule Against Perpetuities, but as a
protection against a malpractice claim. Subsection 1(s) states
that, if such a clause is used, the "90-year" prong wust be
disregarded, and the clause opsrates upon the lives-in-being-
plus~21l-ygars prong.

Standard perpetuity saving or termination clauses do not
utilize a double-pronged ("later of") approach. Standard
clauses utilize only the live-in-being-plus-21-years period.l
Hencs, subsection 1(e}) has no detrimental effect on standard
perpatuity saving or termination clauses. In fact, by
eliminating the "90-year" prong of a doube-pronged clause,
subsaction l(e) reforms the non-standard, double-pronged clause

to make it operate like a standard lives-in-being-plus=-2l-ysars
clause.

1 standard clauses need not utilize the full lives=-in-
being=-plus-21l-years period. The 2l-year period following the
death of the specified lives in being need not be fully used or
used at all. Thus, a standard clause could ba drafted to operate
upon the expiration of any number of years following the death of
the survivor of the specified lives in being, as long as the
number of years does not exceed 21; or, a standard clause could
be drafted to operate upon the death ©f the survivor of the
specified lives in being. It also is possible, but highly
unusual, to draft a clause without using specified lives in
belng, but only a specified number of years not exceeding 21.
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Lines 1 through 9, Subsection 1l(e) appears to bs complex,
but it really is not. Lines 1 through 9 describe the various
ways that perpetuity saving or termination clauses are worded.
Thus, a clause that "purports to postpone the vasting or
termination of any intersst or trust until . . . the later of . .

." is covered. So also is a clause that "purports to disallow
the vesting or termination of any interest or trust beyond . . .
the later of . . . ." And, sa is a clause that "purports to
require all interests or trusts to vest or terminate no latar
than . . . the later of . . . ."

To make sure that a double~pronged, "later of" clause is
covered by subsection 1(e), no matter how it 1g wordad, the
catch=zll phrase "“or operates in any similar fashion upon, the
latar of" ig added. Thus, a "double=-pronged™® clause that, for
example, requires "all interests in a trust to vest, if any have
not previously vested, either within a period of 21 years aftar
the death of [specified lives in being) or within a fixed number
of years allowed by applicable law, whichever periocd is longer,"
does In fact purport to operate upon the "later of" its two
prongs and is covered by subsection 1l(e). Subsection 1l(e) is

intended to cover "“double-pronged" clauses, however thay may be
drafted.

Lines 9 through 15, Lines 9 through 15 describe the prongs
to which subsection 1(e) applies. To take account of the
possibility that the so-callad "90-year® prong might be drafted
in various ways, the statutory language describes this prong in
these terms: "(i) the expiration of a pericd of tinme that
exceeds 21 years or that excsads or night exceed 21 years after
the death of the survivor of lives in being at the creation of
the trust or other property arrangement,"é

2 That part of the statutory language "pericd of time that
exceads 21 years" is designed to prevent any attemptad evasion of
subsection l{e) by drafting the so-called “%0-ysar® prong as, for
axample, a prong using an "8% year" pericd. That part of the
statutory language "that exceeds ... 21 years after the death of
the survivor of lives in being at the creation cf tha trust or
other property arrangement” is designed to apply to a "later of"
¢clause that utilizes lives in being plus, say, 25 years (a period
allowed by the perpetuity law of a small number of non-USRAP
states). That part of the statutory language "that ... might
exceed 21 years aftar the death of the survivor of lives in baing
at the creation of the trust or other property arrangement® is
designed to apply to any variation of the so-called "90-year”
prong, such as one drafted in terms of "the nmaximum period of

2
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To take account of possible variations in drafting the so-
called "lives~in-bsing=-plua~2l1-years® prong, such as describsd
supra foothote 1, the statutory language describes this prong in
these teorms: "{ii) the death of, or the expiration of a pericd
not exceeding 21 years atter the death of, the survivor of
specified lives 1in being at the creation of the trust or other
proparty arrangement,"

Lineg 15 through 23. These lines describe the conseguence
of using a double=-pronged, "later of" clause. This part of
subsection 1l{e) directs that the sc~called "90-year" prong must
bs disregarded or eliminated, and the clause must cparats on the
other prong only, that other prong being the so~called lives-in-
being-plus-21-years prong. Lines 135 through 23 state that, if
such a double=-pronged ("later of") clause is uged, then the prong
covered by the atatutory language "(i) the expiration of a period
of time that exceeds 21 years or that exceeds or might excead 21
years after the death of the survivor of lives in baing at the
creation of the trust or other property arrangement™® must be
disregarded, and the clause operates upon tha other prong only,
covered by the statutory language "“"the death of, or the
expiration of a peried not exceeding 21 years after the death of,
the survivor of specified lives in baing at the creation of the
trust or other property arrangsment.® In effect, subsection l(e)
transforms a double-pronged clause into a standard lives=-in-
being=-plug-2l~years clausa.

1. Rationale of Subsection l(e)

Why must the so~called "90-year® prong of a double-pronged,
"later of" clause be disregarded? The rationale of subsection
1{e) is that such a clause should not be allowed to be effective
because, if it were, it would authorize an inappropriate use of
USRAP's 90-year period.

USRAP's 90-year period is designed to approximate the periocd
that, on average, would be produced by using actual lives in
being plus 21 years. The reason why USRAP adopted a flat 90-year
period for its wait-and-see element was to avoid the difficulties
of ldentifying and tracing actual lives in being on a case-by-
case basis. A flat 90 years is more efficient than other wait-
and-see statutes or methods. It avoids the difficulties and
costs of identifying and tracing actual measuring lives, which
arise under those othar statutes or methods bhecause under them

time that applicable law permita"; this parc of the language
applies to any variation, however drafted, that describes a
period of time that might, in a given case, exceed 21 years after
the death of the survivor of lives in being.

3
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thers is the need to set forth a list or formula that will
identify actual measuring lives in cases in which the trust
document does not specify the lives to be used.

Like standard perpetuity saving or termination clauses, a
douuie-pronged, "later of" clause itself spacifies the lives to
be used in measuring the lives-in-being-plus-2l-years period.
The actual period produced by these specified lives in any given
case can be shorter or longer than USRAP's 90-year average. By
utilizing the 950-year period in the clause itself, the double-
pronged clause inappropriately turns the SO-year average into a
pinimum. When the specified-lives-in-being-plus-2l-years portion
of the clause turns cut to be longer than 90 years, it controls;
put whan that portion of the clause turns out to be shorter than
30 years, the 90-year periocd controls. This is inappropriate
because it prevents the 90-year period from operating in the
manney in which it was designed to opsrate -- as an average.

" Crand

In 1988, two years after USRAP was promulgated, the U.S.
Treasury Department issued a temporary regulation under the
tgrandfathering" provisions of the federal generation-skipping
transfer tax. The regulation, Temp. Treas. Reg. § 26.2601-
1(b) (1) {v) (B) (2) (1988), states that "grandfathered® status of a
trust can be lost Lf the donee of a nongeneral power of
appointment exercises that power in a manner than can postpone
vesting beyond 21 years after the death of the survivor of lives
in being at the creation of the trust.

Although USRAP's 90-ysar period represents an approximation
of the pericd produced by the lifetime of the survivor of lives
in being plus 21 years, the literal wording of this temporary
regulation, as originally promulgated, did not take cognizance of
USRAP's flat period of years approach.

In late March of 1990, thae President of the Uniform Laws
conference and the Dirasctor of Research of the Joint Editorial
Board for the Uniform Probate Code wrote to the Treasury
Department drawing to Treasury's attention USRAP's 90-year
approach and petitioning for an amendment of the temporary
regulation to take cognizance of that appreach.

Shortly thersafter, the Treasury Department agreed to amend
the regulation to treat the 90-yesar period as the equivalent of a
lives-in-being-plus-21-years period. As revised, the reguiation
will recognize <+that USRAP's 90-year period is a wvalid
approximaticn of the period that, on average, would bs produced
by 1ives in being plus 21 years.

4

46



The Treasury Dapartzent raised only one concern, which was
the use of a double-pronged, "later of" clause by the dones of 2
nongeneral power of appointment wvhen exercising that er
a "grandfathered" truet. ASs amended, the regulation’ e
that the use of a double-pronged, "later of" clause will cause a
loss of grandfathersd status, ynless state law requires the "90-

» ., Subsection 1l(e), added to USRAP

vear” prong to be disxegarded
in 1990, has bsen reviewed and accepted DY the Treasury
Department as satisfying that requirement,

Note that, under the regulation as it will be amended, loss
of "grandfathered" status can only occur with respect to a
document that actually uses a double-pronged clause. No loss of
rgrandfathered” status can arise under USRAP nerely becauss 2
document might have, but did not, use such a clause. And, only
then can "grandfathered” status be lost if a stats has failed to
include subsection 1(e) in its enactment. Nevertheless, svaen
though the prospact of losa of ngrandfathered” status is quite
narrowly constricted, a state enacting USRAP should protact its
citizens from evan this narrowly constricted possible loss of
ngrandfathered” status by including subsection 1(e) in its
enactment; and a state that has previously enacted USRAP should
amend that enactment by adding subsection 1l(e) as quickly as
possible.
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RECOMMENDATION

Background

The common law mule against perpetuities, as developed in
England beginning in the 17th Century, invalidates attempts to
create interests in property that would remain contingent for
more than the lives of certain people alive when the interest
was created plus 21 years. The rule is now most commonly
known in Professor Gray’s formulation: “No interest is good
unless it must vest, if at all, not later than 21 years after some
life in being at the creation of the interest.””' A central purpose
of the rule is to mediate between those who seck to tie
property up for generations to come and future generations
who wish to control the property, free of dead hand control.

In general, the rule permits a person to create property
interests that will vest in his ot her grandchildren who reach
21 years of age, but not to create interests that will vest only in
great grandchildren.? The common law rule can operate
harshly, however, since it invalidates a disposition if there is
any conceivable possibility that it will violate the rule,
regardless of whether it is likely to do so, and regardless of
how reasonable the disposition appears. Individuals who draft
their own wills or trusts without expert advice can easily run
afoul of the rule, but many hwyers have also failed the test,
notwithstanding the prominent position the rule enjoys in the
law school curriculum.’

The history of the rule against perpetuities in California is
convoluted and confusing. From the early constitutional
provision that “[nJo perpetuities shall be allowed except for

1. I. Gray, The Rule Against Perpetuitics § 201 (4th ed, 1942).

2. See Halbach, Rule Against Perpetuities, in California Will Drafting Practice
§ 12.30, at 566 (Cal. Cont. Ed. Bar 1982).

3. See, e.g., Lucas v. Hamm, 56 Cal. 2d 583, 592, 354 P.2d 685, 15 Cal. Rptr. 821
(1961) (“[Flew, if any, areas of the law have been fraught with more confusion or
concealed more traps for the unwary draftsman.”).
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eleemosynary purposes,”™ the rule has developed through
decades of judicial interpretation, backtracking, and
refinement, and periodic legislative atterpts at clarification.’
California law includes the common law rule against
perpetuities, with its lives in being plus 21 years,® as well as
an alternative 60-year period in gross.” The harshness of
judging the validity of nonvested interests at the time of their
creation is mitigated by a cy pres provision permitting reform
of instruments to avoid violation of the rule.! Knowledgeable
lawyers will also insert a perpetuities savings clause as
appropriate to avoid violating the rule against perpetuities.
National movements for reform of perpetuities law have
culminated in the Uniform Statutory Rule Against
Perpetuities®, approved by the National Conference of
Commissioners on Uniform State Laws in 1986.1 In the three
years since it was approved, the Uniform Statute has been
enacted in eleven states — Connecticut, Florida, Georgia,
Massachusetts, Michigan, Minnesota, Montana, Nebraska,

4. Former Cal Const. art. XX, § 9 (repealed 1970); now stated in Civ, Code § 715.
5. See generally 4 B. Witkin, Summary of California Law Rew! Property, §§ 377-
404, at 568-92 (9th ed. 1987); Halbach, Ruls Against Perpetuities, in California Will
Drafting Practice §§ 12.1-12.54, at 547-79 (Cal. Cont. Ed. Bar 1982); Halbach, id,,
§§ 12.1-12.54, at 215-20 (Cal. Cont. Bd. Bar Supp. 1988); Simes, Perpetuities in
California Since 1951, 18 Hastinge 1.J. 247 (1967); Taylor, A Study Relating to the
“Vesting” of Interests Under the Rule Against Perpetuities, 9 Cal. L. Revision
Comm’n Reports 909, 910-15 (1969); Comment, Rule Against Perpetuities: The
Second Restatement Adopts Wait and See, 19 Santa Clara L. Rev. 1063, 1081-91
{1979); Mote, California Revites the Rule Against Perpetuities—Again, 16 Stan. L.
Rev. 177-90 (1963).
6. Civ. Code § 715.2. The section is quoted in the text infra.
7. Civ. Code § 715.6 provides as foliows:
715.6. Mo interest in real or personal property which mmst vest, if at all,
not later than 60 years after the creation of the interest violates Section 715.2
of thiz code.

8. Civ. Code § 715.5.

5. Unif Statutory Rule Against Perpetuities (1986), 8A TLL.A. 132 (Supp. 1989)
[hereinafter cited as “USRAP” or “Uniform Statute™].

10, USRAP has also been approved by the House of Delegates of the American Bar
Associaticn, the Board of Regents of the American College of Probate Counsel, and
the Board of Govemors of the American College of Real Estate Lawyers.
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Nevada, Oregon, and South Carolina’ -—— and is under
consideration in others.

The Uniform Statute has two principal virtues. It provides a
simple, easily administered rule and it offers the best hope for
achieving uniformity among the states.

Summary of USRAP

The Uniform Statute retains the common law rule against
petpetuities as a validating rule,!? but suspends its operation as
an invalidating rule for a 90-year wait-and-see period running
from the creation of the interest.'* The 90-year waiting period
was chosen by the Uniform Drafting Committee as an
approximation of (or proxy for) the common law period of
lives in being plus 21 years.” On petition of an interested
person, a court may exercise a cy pres power to reform the
disposition to approximate the donative transferor’s
manifested plan of distribution. The right of reformation does
not arise until it is necessary. Generally, a disposition that
violates the common law rule is not in need of reformation

11. See 1989 Conn. Acts 44; Fla. Stat. Ann. § 589.225 (West Supp. 1990); 1990
Ga. Laws ch. ___: 1989 Mass. Acts 668; Mich. Comp. Laws Amn. §§ 554.71-554.78
{West Supp. 1990); Minn. Stat. Aon. §§ 501A.01-501A.07 (effective Jan. 1, 1991}
{West 1950); Mont. Code Ann. §8 70-1-801 to 70-1-807 (19_); Neb. Rev. Stat. §§ 76-
2001 to 762008 {Supp. 1989); Nev. Rev. Stat. §§ 111.103-111.1039 (Supp. 198%);
1989 Or. Laws ch. 208; S.C. Code Aon. §§ 27-6-10 to 27-6-70 {Law. Ce-op Supp.
1989).

12. The Prefatory Note to USRAP distinguishes between the validating and
itrvalidating sides of the common law rule as follows:

Validating Side of the Common-law Rule: A nonvested rty interest
is valid when it is created (initially valid) if it is then certain to veat or
terminate (fail to vest} — one or the other — no later than 21 years after the
death of an individnal then alive.

Invalidating Side of the Common-law Rule: A nonvested property
interest is invalid when it is created (initially valid} if there is no such
certainty.

13. For a fuller discussion, see the Prefatory Note to USRAP.

14. For background on the 90-year period, sce Waggoner, The Uniform Statutory
Rule Against Perpetuities, 21 Real Prop. Prob. & Tr. J. 569, 375-90 (1986), Waggoner,
The Uniform Statutory Rule Against Perpetiities: The Rationale of the 90-Year
Waiting Period, 73 Comell L. Rev. 157 (1988).
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until the 90-year period expires or, in the case of a class gift,
when a member of a class is entitled to enjoyment of a share
before the expiration of the 90-year period.'*

The Uniform Statute would also make other changes which
are discussed below and in the comments to the sections in the
proposed legislation.

USRAP and California Law Compared

Statement of the Rule Against Perpetuities
Civil Code Section 715.2 provides the basic California rule
in the following language:

715.2. No interest in real or personal property shall be
good unless it must vest, if at all, not later than 21 years
after some life in being at the creation of the interest and
any period of gestation involved in the situation to which
the limitation applies. The lives selected to govem the time
of vesting must not be so numerous or so situated that
evidence of their deaths is likely to be unreasonably
difficult to obtain. It is intended by the enactment of this
section to make effective in this State the American
common-law rule against perpetuities.

The Uniform Statute provides a simplified form of this rule,
holding that a “nonvested property interest is invalid” unless
“when the interest is created, it is certain to vest or terminate
no later than 21 years after the death of an individual then
alive” or it “vests or terminates within 90 years after its
creation.”'® Thus, the common law rule against perpetuities
continues as a validating principle, but its invalidating side is
postponed in operation for the 90-year waiting period. No
major changes would be made in the validating side of the

15. Reformation may also be had before the expiration of the 9)-y=ar period in the
unlikely case where an interest can vest beyond the 90-year period but not before. See
USRAP § 3(3) and comment.

16. See USRAP § 1(a). Special applications of the rule are provided for powers of
appointment. See USRAP § 1(b)-(c).
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rule by substituting the language of the Uniform Statute for
the California provision,"’

Cy Pres

In 1963, California enacted a cy pres rule pemmitting
reformation of a disposition of property that otherwise would
violate the rule against perpetuities “if and to the extent” that
it can be reformed or construed to comply with the rule and to
give effect to the general intent of the creator of the interest
“whenever that general intent can be ascertained.”!®
Reformation can take place at any time after creation of the
interest. Although the cy pres rule provides an opportunity to
avoid some harsh applications of the rule against perpetuities,
its reliance on judicial remedies is inefficient and potentially
expensive,

The Uniform Statute also provides a cy pres rule, as noted
above, but makes resort to it unlikely because the 90-year
waiting period should solve most of the problems before
reformation would be necessary. Since the common law rule
does not act to invalidate a disposition until the 90-year period
has expired, the right of reformation under the Uniform
Statute does not generally arise until it becomes useful, i.e., at
the end of the waiting period. However, in the case of a class
gift, where a member of a class is entitled to enjoyment of a
share before that time, the disposition may be reformed on
petition of an interested person. The cy pres standard under
the Uniform Statute differs from the California standard,
providing for reformation in the manner that “most closely
approximates the transferor’s manifested plan of
distribution.”"®

17. The subsidiary doctrines of the common law rule are approved or disepproved
in a comment to Section 1 of USRAP. A revised form of this comment is set out in the
Background to Probate Code Section 21201 of the proposed legislation infra.

18. Civ. Code § 715.5: see also Note, California Revises the Rule Against
Perpetuities — Again, 16 Stan, L. Rev. 177, 186-90 (1963).

19 USRAP § 3: see also Waggoner, The Uniform Statutory Rule Against
Perpetuities, 21 Real Prop. Prob. & Tr. J. 569, 595-98 (1985).
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Exclusions from Rule

By common law and statute, some types of interests are
excluded from the coverage of the rule against perpetuities.
The Uniform Statute explicitly excludes a variety of interests
and in some respects would change California law.

Commercial Transactions. The California rule has been
applied to commercial transactions, e.g., where a lease is to
commence on completion of construction.® The Uniform
Statute does not apply to commercial {nondonative)
transactions.”’ The period of a life in being plus 21 years is
not relevant to commercial transactions.? It makes no sense
to apply a rule based on family-oriented donative transfers to
interests created by contract whose nature is determined by
negotiations between the parties. Limitations on the duration
of commercial interests is better handled directly.?

Charitable Dispositions. California law has always
permitted perpetuities for eleemosynary putposes.® The
Uniform Statute also excludes interests held by “a charity,
government, or governmental agency or subdivision, if the
nonvested property interest is preceded by an interest held by
another charity, government, or govemmental agency or
subdivision.”

Insurance and Retirement Plans. By statute, California
exempts trusts of hospital service contracts, group life
insurance, group disability insurance, group annuities, profit-
sharing, and retirement plans from the rule against

20. See, e.g., Wong v. Di Grazia, 60 Cal. 24 525, 386 P.2d 817, 35 Cal. Rpir. 241
(1963); Haggerty v. Onkland, 161 Cal. App. 2d 407, 326 P.2d 957 (1958).

21. Sec USRAP § 4(1) and comment.

22. Sec Waggoner, The Uniform Statutory Rule Against Perpetuities, 21 Real Prop.
Prob. & Tr. J. 569, 599-600 (1936).

23, See, e.g., Civ. Code §§ 717-719 (limjtations on duration of leases), 882.020-
882.040 (ancient mortgages and deeds of trust), 883.210-883.270 (termination of
dormant mineral rights).

24. Civ. Code § 715 (continning former Cal. Const. art. XX, § 9); see also 4 B.
Witkin, Sommary of Califomia Law Real Property § 399, at 587-88 (9th ed. 1987).

25. See USRAP § 435).
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perpetuities.” The Uniform Statute exempts similar property
interests from the statutory rule against perpetuities in
different language.” The recommended legislation would
continue much of the California language in addition to the
exemption in the Uniform Statute.

Additional Exemptions. The Uniform Statute provides other
explicit exemptions from the rule, including a fiduciary’s
administrative powers (as opposed to distributive powers),” a
trustee’s discretionary power to distribute principal before
termination of a trust to a beneficiary having an indefeasibly
vested interest in income and principal,” a power to appoint a
fiduciary, and any property interest, power of appointment,
or arrangement that was not subject to the common law rule
against perpetuities.?!

Miscellaneous Matters

The invalidating side of the common law rule also strikes
down various nonvested dispositions such as leases to
commence in the future, nonvested options in gross,
nonvested easements in gross, and honorary trusts. The
Uniform Statute postpones the invalidating operation of the
commeon law rule for 90 years and thus presents the possibility
that these kinds of peripheral interests would exist for 90
years, with no way to invalidate them,

The proposed law places a 30-year limit on the period of
time that commencement of a lease may be postponed.”? The
proposed law also places a 21-year limit on honorary trusts.*

26, Civ. Code §§ 715.3, 715.4.

27. USRAP § 4(5).

28. USRAP § 4(2). This provision specifically lists the power to sell, lease, or
mortgage property, and the power to determine principal and income,

29. USRAP § 4(4).

30. USRAP § 4(3).

31. USRAP § 47

32. See proposed Civil Code Section 718. This section is drawn from a draft
prepared by the USRAP Drafting Committee.

33. See proposed Probate Code Section 15210, This section is drawn from a draft
prepared by the USRAP Drafting Committee.
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The marketable title statutes provide sufficient remedies to
handle problems presented by nonvested options and
easements.?*

One unresolved problem concems the interrelation of the
Uniform Statute and the generation-skipping transfer tax as to
pre-1986 irrevocable trusts.® The Commission is informed
that efforts are being made to modify the applicable federal
regulations to take account of the Uniform Statute. If this
effort is unsuccessful, the proposed law will be revised so that
it does not apply to such trusts.

Prospective Application

The Uniform Statute would apply only to dispositions made
by instruments executed after the operative date.® This
avoids the need for individuals and attorneys to review and
revise instruments that were drafted before the operative date
of the new law.”

IMlustration

The operation of the common law, the California rule, and
the Uniform Statute can be seen by way of an example:
Suppose that A gives property in a testamentary trust to his
daughter D for life, and the remainder to D's children who
reach 25. Assume that D is alive at A’s death.

This disposition would fail under the common law rule
since the remainder interest could fail to vest within 21 years
after the D’s death.

34. See Civ. Code §§ 884.010-884.030 (options), 887.010-887.090 (easements).

35. Irrevocable trusts created before 1986 were “grandfathered” so that the
generation-skipping transfer tax does not apply, but all interests in such trusts must
vest within 21 years after lives in being at the creation of the trust or the trust is
“ungrandfathered.” See Temp. Treas. Reg. § 26.2601-1(b}V)(BX2). Exercise of a
power of appointment in a grandfathered trust may be exercised in a manner that
violates this regulation, though not the Uniform Statuts, thereby subjecting the trust to
the generation-skipping transfer tax.

36. See USRAP § 5(a).

37. The proposed law differs from the rule in Section 5 of USRAP, which opemtes
prospectively from the date of “creation” of the intersst, not execution of the
instrument creating the instrument,
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Under California law, the interest could be saved by a
petition to reform the disposition under Civil Code Section
715.5 to accomplish A’s general intentions. The court could
reduce the required age of D’s children from 25 to 21 years.®®
Or, in appropriate circumstances, the will might be construed
to provide that the remainder beneficiaries included only A’s
grandchildren alive at A’s death.® Legal scholars have also
urged that courts consider inserting an appropriate perpetuities
saving clause in the course of reformation to preserve the 25-
year contingency where possible.*

Under the Uniform Statute, we would wait up to 90 years
following A’s death to see if the rule has been violated. In a
normal case, this will be more than enough time and the
property will pass as directed.*' If the rule is violated at the
end of the waiting period, such as where a grandchild was
born after A’s death and will not reach age 25 before the 90th
anniversary of A’s death, reformation would be appropriate
under the Uniform Statute,*

38. See, c.g., Estate of Ghiglia, 42 Cal. App. 3d 433, 442-43, 116 Cal, Rptr. 827
(1974) (required age reduced from 35 to 21 years).

39. See, e.g., Estate of Grove, 70 Cal. App. 3d 355, 363-65, 138 Cal, Rptr. 684
(1977).

40. See, e.g., Dukeminier, The Uniform Statutory Rule Against Perpetuities: Ninety
Years in Limbo, 34 UCLA L. Rev. 1023, 1071-72 (1987) (insert saving clause
immediately when disposition found to violate rule); Restatement (Second) of Property
(Donative Transfers) § 1.5 comment d & Reporter’s Note 5 (1983) (reformation in age
contingency situations at end of wait-and-see period).

41. For a more detziled discussion of this type of case, see Example (3) in the
comment to USRAP § 3 (set out in revised form in the Background to Probate Code
Section 21220 of the proposed legislation infra).

42. Reformation may take place under USRAP before the 90-year period has
expired since some of A's grandchildren may be have reached age 25, These
grandchildren would be entitled to petition for reformation and it would be appropriate
for the court to hold the share of the grandchild under 25 until the 90th anniversary of
A's death,
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Conclusion

The Commission recommends adoption of the Uniform
Statute in California for a number of reasons.** The Uniform
Statute (1) provides an easily administered rule, eliminating a
number of complexities and ambiguities associated with the
traditional rule, (2) offers the prospect for a significant degree
of unity among the states, (3) eliminates the inappropriate
coverage of commercial transactions from the rule, (4)
reinforces the cy pres approach that is already a part of
California law, and (5) avoids the need to litigate the validity
of dispositions that will work out within the 90-year wait-and-
see period.

43. See also the study by the Commission’s consultant on this subject, Charles A.
Collier, Jr., The Uniform Statutory Rule Against Ferpetuities (February 1989) (on file
at Commission’s office).
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PROPOSED LEGISLATION

Note. This tentative recommendation includes edited versions of the
official comments from USRAP, which are set out in the Appendix. These
comments have been edited to eliminate nonrelevant material, such as
explanations directed toward those considering enactment of USRAP,
and to retain material of potential interest to practitioners and courts
seeking guidance after its enactment.

Probate Code §§ 21200-21231 (added). Uniform Statutory
Rule Against Perpetuities and Related Provisions

PART 2. PERPETUITIES
CHAPTER 1. UNIFORM STATUTORY RULE

AGAINST PERPETUITIES
Article 1. General Provisions

§ 21200. Short title
21200. This chapter shall be known and may be cited as the

Uniform Statutory Rule Against Perpetuities,

Comment. Section 21200 provides 2 short title for this chapter and is
the same as Section 6 of the Uniform Statutory Rule Against Perpetuities
(1986). As to the construction of uniform acts, see Section 2(b). This
part applies only to propetty interests created by instruments executed on
or after January 1, 1992. See Section 21202. For the rule applicable to
property interests created by imstruments executed before January 1,
1992, see Civil Code §§ 715-716.5.

§ 21201. Common law rule against perpetuities superseded

21201. This chapter supersedes the common law rule
against perpetuities.

Comment. Section 21201 is the same in substance as part of Section 9
of the Uniform Statutory Rule Against Perpetuities (1986). This chapter
supersedes the common law mle against perpetuities, which is
specifically incorporated into California law by Civil Code Section 715.2
(applicable only to interests created by instruments executed before
January 1, 1992). This chapter and Chapter 2 {commencing with Section
21230} also supersede the statutory provisions relating to perpetuities in
Civil Code Sections 715-716.5 and 1391.1-1391.2, as to property
interests created by instruments executed on or after January 1, 1992,
See Section 21202 (prospective application).
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Background. For background on Section 21201, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 37 infra.

§ 21202. Prospective application

21202. (a) Except as provided in subdivision (b), this part
applies only to nonvested property interests and powers of
appointment created by instruments executed on or after
January 1, 1992,

(b) For purposes of this section, a nonvested property
interest or a power of appointment created by the exercise of a
power of appointment is created when the power is
irrevocably exercised or when a revocable exercise becomes

irrevocable.

Comment. Section 21202 is similar to Section 5{a) of the Uniform
Statutory Rule Against Perpetuities (1986), except that it applies from the
date of execution of the instrument that creates an interest, rather than the
date of “‘creation” of the interest. Under Section 21202, the new statutory
rule against perpetuities and related provisions apply only prospectively.
For the rule applicable to property interests created by instruments
executed before January 1, 1992, see Civil Code §§ 715-716.5.

Background. For background on Section 21202, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 45 infra.

Note. The Commission would like to fmow the views of interested
persons on whether the Uniform Statute should apply retroactively —
i.e., to insitruments executed before its operative date. This approach
would not invafidate any interest valid under prior law. Nor would it
reopen any matters where the interest had been held invalid before the
operative date or disturb any settlements made under prior law. The
Jollowing draft section would make USRAP apply to instruments
executed before its operative date.

§ 21202 [alternative]. Application of chapter
21202, {a) Except as provided in subdivision (b), this part applies
to nonvested property interesis and powers of appointment regardless
of whether they were created before, on, or the operative date of this
art.
(b) This chapter does not apply to any nonvested property interest

or power of appointment the validity of which has been determined in
a judicial proceeding or by a settlement among interested persons.

Comment, Subdivision (a) of Section 21202 applies the new
statutory rule against perpetuities to nonvested interests whether
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created before or after January 1, 1992, except as provided in
subdivision {b}). This differs from Section 5 of the Uniform Statutory
Rule Against Perpetuities (1986).

Article 2. Statutory Rule Against Perpetuities

§ 21205, Statutory rule against perpetuities as to nonvested
property interests

21205. A nonvested property interest is invalid unless one
of the following conditions is satisfied:

(a) When the interest is created, it is certain to vest or
terminate no later than 2! years after the death of an
individual then alive.

(b) The interest either vests or terminates within 90 years

after its creation.

Comment. Section 21205 is the same in substance as Section 1(a) of
the Uniform Statutory Rule Apgainst Perpetuvities (1986). See also
Sections 21230 (validity of trusts), 21231 (spouse as life in being). This
part applies only to propetty interests created by instruments executed on
or after Janwary I, 1992. See Section 21202. For the rule applicable to
property interests created by instruments executed before January 1,
1992, see Civil Code §§ 715-716.5.

Background (adapted from Prefatory Note to Uniform Statute}. This
article sets forth the statutory rule against perpetuities (statutory rule).
The statutory rule and the other provisions of this part supersede the
common law rule against perpetuities (common law rule) and replace the
former statutory version. See Section 21201. Section 21205 deals with
nonvested property interests; Sections 21206 and 21207 deal with powers
of appointment.

Subdivision (a) of Section 21205 codifies the validating side of the
common law rule. In effect, subdivision (a) provides that a nonvested
property interest that is valid under the common law rule is valid wnder
the statutory rule and can be declared so at its inception. In such a case,
nothing would be gained and much would be lost by invoking a waiting
period during which the validity of the interest or power is in abeyance.

Subdivision (b) establishes the wait-and-see rule by providing that an
interest or a power of appointment that is not validated by subdivision
(a), and hence would have been invalid under the common law rule, is
nevertheless valid if it does not actually remain nonvested when the
allowable 90-year waiting period expires.
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For additional background on Section 21205, adapted from the official
comments to the Uniform Statutory Rule Against Perpetuities (1986), see
the Appendix at page 47 infra.

§ 21206. Statutory rule against perpetuities as to general
power of appointment not presently exercisable because of
condition precedent

21206. A general power of appointment not presently
exercisable because of a condition precedent is invalid unless
one of the following conditions is satisfied:

(a) When the power is created, the condition precedent is
certain to be satisfied or become impossible to satisfy no later
than 21 years after the death of an individual then alive.

(b) The condition precedent either is satisfied or becomes
impossible to satisfy within 90 years after its creation.

Comment. Section 21206 is the same in substance as Section 1(b) of
the Uniform Statutory Rule Against Perpetuities (1986). See also
Sections 21230 (validity of trusts), 21231 {spouse as life in being). This
chapter applies only to property interests created by instruments executed
on or after January 1, 1992. This part applies only to property interesis
created by instruments executed on or after January 1, 1992, See Section
21202. For the rule applicable to property interests created by
instruments executed before January 1, 1992, see Civilt Code §§ 715-
716.5.

Background (adapted from Prefatory Note to Uniform Statute). This
article sets forth the statutory rule against perpetuities (statutory rule).
The statutory rule and the other provisions of this part supersede the
common law rule against perpetuities (common law rule) and replace the
former statutory version. See Section 21201. Section 21205 deals with
nonvested property interests; Sections 21206 and 21207 deal with powers
of appointment.

Subdivision (a) of Section 21206 codifies the validating side of the
common law rule. In effect, subdivision (a) provides that a power of
appointment that is valid under the common law rule is valid under the
statutory rule and can be declared so at its inception. In such a case,
nothing would be gained and much would be lost by invoking a waiting
period during which the validity of the interest or power is in abeyance.

Subdivision (b) establishes the wait-and-see rule by providing that an
interest or a power of appointment that is not validated by subdivision
(a), and hence would have been invalid vnder the common law rule, is
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nevertheless valid if the power ceases to be subject to a condition
precedent or is no longer exercisable when the allowable 90-year waiting
period expires.

For additional background on Section 21206, adapted from the official
comments to the Uniform Statutory Rule Against Perpetuities (1986), see
the Appendix at page 60 infra.

§ 21207. Statutory rule against perpetuities as to nongeneral
power of appointment or general testamentary power of
appointment

21207. A nongeneral power of appointment or a general
testamentary power of appointment is invalid unless one of
the following conditions is satisfied:

(a) When the power is created, it is certain to be irrevocably
exercised or otherwise to terminate no later than 21 years after
the death of an individual then alive.

(b) The power is irrevocably exercised or otherwise

terminates within 90 years after its creation.

Comment. Section 21207 is the same in substance as Section 1{c) of
the Uniform Statutory Rule Against Perpetuities (1986). See also
Sections 21230 {validity of trusts), 21231 (spouse as life in being). This
chapter applies only to property interests created by instruments executed
on or after January 1, 1992, This part applies only to property interests
created by instruments executed on or after January 1, 1992. See Section
21202. For the rule applicable to property interests created by
instruments executed before January 1, 1992, see Civil Code §§ 715-
716.5. -

Background (adapted from Prefatory Note to Uniform Statute). This
article sets forth the statutory rule against perpetuities (statutory rule).
The statutory rule and the other provisions of this part supersede the
common law rule against perpetuities (common law rule) and replace the
former statutory version. See Section 21201. Section 21205 deals with
nonvested property interests; Sections 21206 and 21207 deal with powers
of appointment.

Subdivision (a) of Section 21207 codifies the validating side of the
common faw rule. In effect, subdivision {(a) provides that a power of
appointment that is valid under the common law rule is valid under the
statutory rufe and can be declared so at its inception. In such a case,
nothing would be gained and much would be lost by invoking a waiting
period during which the validity of the interest or power is in abeyance.
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Subdivision (b} establishes the wait-and-see rule by providing that an
interest or a power of appointment that is not validated by subdivision
{a), and hence would have been invalid under the common law rule, is
nevertheless valid if the power ceases to be subject to a condition
precedent or is no longer exercisable when the allowable 90-year waiting
period expires.

For additional background on Section 21207, adapted from the official
comments to the Uniform Statutory Rule Against Perpetuities (1986), see
the Appendix at page 60 infra.

§ 21208. Possibility of posthumous birth disregarded

21208. In determining whether a nonvested property
interest or a power of appointment is valid under this article,
the possibility that a child will be boin to an individual after
the individual’s death is disregarded.

Comment. Section 21208 is the same in substance as Section 1(d) of
the Uniform Statutory Rule Against Perpetuities (1986). This part
applies only to property interests created by instruments executed on or
after January 1, 1992. See Section 21202. For the rule applicable to
property interests created by instruments executed before January 1,
1992, see Civil Code §§ 715-716.5.

Background. For background on Section 21208, adapted from the
official comments to the Uniform Statutory Rule Against Perpetuities
(1986), see the Appendix at page 69 infra.

Article 3. Time of Creation of Interest
§ 21210. When nonvested property interest or power of

appointment created

21210. Except as provided in Sections 21211 and 21212
and in subdivision (a) of Section 20202, the time of creation
of a nonvested property interest or a power of appointment is
determined by other applicable statutes or, if none, under
general principles of property law.

Comment., Section 21210 is the same in substance as Section 2(a) of
the Uniform Statutory Rule Against Perpetuities (1986), with the
addition of the reference to other statutory provisions. This section
supersedes Civil Code Section 1391.1(a)(2). This part applies only to
property interests created by instruments executed on or after January 1,
1992, See Section 21202, For the rule applicable to property interests
created by instruments executed before January 1, 1992, see Civil Code
§§ 715-716.5.
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Background {adapted from Prefatory Note to Uniform Statute). This
article defines the time when, for purposes of this chapter, a nonvested
property interest or a power of appointment is created. The period of
time allowed by Article 2 (commencing with Section 21205} (statutory
rule against perpetuities) is marked off from the time of creation of the
nonvested property interest or power of appointment in question. Section
21202, with certain exceptions, provides that this chapter applies only to
noavested property interests and powers of appointment created by
instruments executed on or after the operative date of this chapter.

For additional background on Section 21210, adapted from the official
comments to the Uniform Statutory Rule Against Perpetuities (1986), see
the Appendix at page 71 infra.

§ 21211. Postponement of time of creation of nonvested
property interest or power of appointment in certain cases

21211. For purposes of this chapter:

{a) If there is a person who alone can exercise a power
created by a governing instrument to become the unqualified
beneficial owner of (1) a nonvested property interest or (2) a
property interest subject to a power of appointment described
in Section 21206 or 21207, the nonvested property interest or
power of appointment is created when the power to become
the unqualified beneficial owner terminates.

. (b} A joint power with respect to community property held
by individuals married to each other is a power exercisable by
one person alone. .

Comment. Section 21211 is the same in substance as Section 2(b) of
the Uniform Statutory Ruwle Against Perpetuities (1986). Section
21211(a) supersedes Civil Code Sections 716 and 1391.1(a)(1), which
are continued as to pre-January 1, 1992, instruments. See Civ. Code §§
715.1, 1391.1(b), 1391.2(b). The reference to the Uniform Marital
Property Act in Section 2(b) of the Uniform Statutory Rule Against
Perpetuities is not included in Section 21211(b) because it is unnecessary
in light of the definition of community property in Section 28. See the
Comment to Section 28.

This part applies only to property interests created by instruments
executed on or after January 1, 1992, See Section 21202. For the rule
applicable to property interests created by instruments executed before
January 1, 1992, see Civil Code §§ 715-716.5.
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Background (adapted from Prefatory Note to Uniform Statute).
Section 21211 provides that, if one person can exercise a power to
become the unqualified beneficial owner of a nonvested property interest
(or a property interest subject to a power of appointment described in
Section 21206 or 21207), the time of creation of the nonvested property
interest or the power of appointment is postponed until the power to
become unqualified beneficial owner ceases to exist. This is in accord
with existing common law.

For additional background on Section 21211, adapted from the official
comments to the Uniform Statutory Rule Against Perpetuities (1986), see
the Appendix at page 72 infra.

§ 21212. Time of creation of nonvested property interest or
power of appointment arising from transfer to trust or
other arrangement

21212. For purposes of this chapter, a nonvested property
interest or a power of appointment arising from a transfer of
property to a previously funded trust or other existing property
arrangement is created when the nonvested property interest
or power of appointment in the original contribution was

created,

Comment. Section 21212 is the same in substance as Section 2{c) of
the Uniform Statutory Rule Against Perpetuities (1986). This part
applies only to property interests created by instruments executed on or
after January 1, 1992. See Section 21202. For the rule applicable to
property interests created by instruments executed before January I,
1992, see Civil Code §§ 715-716,5.

Background (adapted from Prefatory Note to Uniform Statute).
Section 21212 provides that nonvested property interests and powers of
appointment arising out of transfers to a previously funded trust or other
existing property arrangement are created when the nonvested property
interest or power of appointment arising out of the original contribution
was created. This avoids an administrative difficulty that can arise at
common law when subsequent transfers are made to an existing
irrevocable trust. Arguably, at common law, each transfer starts the
period of the rule running anew as to that transfer. This difficulty is
avoided by Section 21212,

For additional background on Section 21212, adapted from the official
comments to the Uniform Statutory Rule Against Perpetuities (1986), see
the Appendix at page 77 infra.




UNIFORM STATUTORY RULE AGAINST PERPETUITIES 27

Article 4. Reformation

§ 21220. Reformation

21220. On petition of an interested person, a court shall
reform a disposition in the manner that most closely
approximates the transferor’s manifested plan of distribution
and is within the 90 years allowed by the applicable provision
in Article 2 (commencing with Section 21205), if any of the
following conditions is satisfied:

(a) A nonvested property interest or a power of appointment
becomes invalid under the statutory rule against perpetuities
provided in Article 2 (commencing with Section 21205).

(b} A class gift is not but might become invalid under the
statutory rule against perpetuities provided in Article 2
{commencing with Section 21205), and the time has arrived
when the share of any class member is to take effect in
possession or enjoyment,

(c) A nonvested property interest that is not validated by
subdivision (a} of Section 21205 can vest but not within 90
years after its creation.

Comment. Section 21220 is the same in substance as Section 3 of the
Uniform Statutory Rule Against Perpetuities (1986). Section 21220
supersedes Civil Code Section 715.5 (reformation or construction to
avoid violation of rule against perpetuities). This part applies only to
property interests created by instruments executed on or after January 1,
1992. See Section 21202. For the rule applicable to property interests
created by instruments executed before January 1, 1992, see Civil Code
§% 715-716.5.

Background (adapted from Prefatory Note to Uniform Statute).
Section 21220 directs a court, on petition of an interested person, to
reform a disposition within the limits of the allowable 90-year period, in
the manner deemed by the court most closely to approximate the
transferor’s manifested plan of distribution, in three circumstances: (1)
when a nonvested property interest or a power of appointment becomes
invalid under the statutory rule; (2) when a class gift has not but still
might become invalid under the statutory rule and the time has arrived
when the share of a class member is to take effect in possession or
enjoyment; and (3) when a nonvested property interest can vest, but
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canpot do so within the allowable 90-year waiting period. It is
anticipated that the circumstances requisite to reformation under this
section will rarely arise, and consequently that this section will seldom
need to be applied.

For additional background on Section 21220, adapted from the official
comments to the Uniform Statutory Rule Against Perpetuities (1986), see
the Appendix at page 78 infra.

Article 5. Exclusions from Statutory Rule
Against Perpetuities
§ 21225. Exclusions from statatory rule against perpetuities

21225. This chapter does not apply to any of the following:

(a) A nonvested property interest or a power of appointment
arising out of a nondonative transfer, except a nonvested
property interest or a power of appointment arising out of (1)
a premarital or postmarital agreement, (2} a separation or
divorce settlement, (3) a spouse’s election, (4) or a similar
arrangement arising out of a prospective, existing, or previous
marital relationship between the parties, (5) a contract to make
or not to revoke a will or trust, (6) a contract to exercise or not
to exercise a power of appointment, (7) a transfer in
satisfaction of a duty of support, or (8) a reciprocal transfer.

(b} A fiduciary’s power relating to the administration or
management of assets, including the power of a fiduciary to
sell, lease, or mortgage property, and the power of a fiduciary
to determine principal and income.

(c) A power to appoint a fiduciary.

(d) A discretionary power of a trustee to distribute principal
before termination of a trust to a beneficiary having an
indefeasibly vested interest in the income and principal.

(e) A nonvested property interest held by a charity,
government, or governmental agency or subdivision, if the
nonvested property interest is preceded by an interest held by
another charity, government, or govemmental agency or
subdivision.

(f) A nonvested property interest in or a power of
appointment with respect to a trust or other property
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arrangement forming part of a pension, profit-sharing, stock
bonus, health, disability, death benefit, income deferral, or
other current or deferred benefit plan for one or more
employees, independent contractors, or their beneficiaries or
spouses, to which contributions are made for the purpose of
distributing to or for the benefit of the participants or their
beneficiaries or spouses the property, income, or principal in
the trust or other property arrangement, except a nonvested
property interest or a power of appointment that is created by
an election of a participant or a beneficiary or spouse.

(g) A property interest, power of appointment, or
arrangement that was not subject to the common law rule
against perpetuities or is excluded by another statute of this
state.

(h) A trust created for the purpose of providing for its
beneficiaries under hospital service contracts, group life
insurance, group disability insurance, group annuities, or any
combination of such insurance, as defined in the Insurance

Code.

Comment. Subdivisions (a)-(g) of Section 21225 are the same in
substance as Section 4 of the Uniform Statutory Rule Against
Perpetuities (1986). Subdivision (e) supersedes Civil Code Section 715
{no perpetuities aliowed except for eleemosynary purposes). Subdivision
{(h) restates Civil Code Section 715.4 without substantive change. This
part applies only to property interests created by instruments executed on
or after January 1, 1992. See Section 21202. For the rule applicable to
property interests created by instruments executed before January 1,
1992, see Civil Code §§ 715-716.5.

Background (adapted from Prefatory Note to Uniform Statute).
Section 21225 identifies the interests and powers that are excluded from
the Statutory Rule Against Perpetuities. This section is in part
declaratory of existing common law. All the exclusions from the
common law rule recognized at common law and by statute in this state
are preserved. In line with long-standing scholarly commentary, Section
21225(a) excludes nondonative transfers from the statutory rule. The rule
against perpetuities is an inappropriate instrument of social policy to use
as a control on such arrangements. The period of the rule — a life in
being plus 21 years — is suitable for donative transfers only.
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For additional background on Section 21225, adapted from the official
comments to the Uniform Statutory Rule Against Perpetuities (1986), see
the Appendix at page 85 infra.

CHAPTER 2. RELATED PROVISIONS

§ 21230. Validity of trusts

21230. (a) A trust is not invalid, either in whole or in part,
merely because the duration of the trust may exceed the time
within which nonvested property interests must vest, if the
interest of all the beneficiaries must vest, if at all, within that
time.

(b) H a trust is not limited in duration to the time within
which nonvested property interests must vest, a provision,
express or implied, in the instrument creating the trust that the
trust may not be terminated is ineffective insofar as it purports
to be applicable beyond that time.

(c) If a trust has existed longer than the time within which
nonvested property interests must vest, the following apply:

(1) The trust shall be terminated upon the request of a
majority of the beneficiaries.

(2) The trust may be terminated by a court of competent
jurisdiction on petition of the Attorney General or of any
person who would be affected the termination if the court
finds that the termination would be in the public interest or in
the best interest of a majority of the persons who would be
affected by the termination.

Comment. Section 21230 restates Civil Code Section 716.5 without
substantive change. The phrase “future interests in property™ has been
replaced with “nonvested property interests” to conform to the
terminology of the Uniform Statutory Ruke Against Perpetuities (1986) in
Chapter 1 (commencing with Section 21200). The rules governing the
time within which nonvested property interests must vest are provided in
Sections 21205-21207 (statutory rule against perpetuities). For a
discussion of trust termination at the end of the perpetuities period, see
the Background to Section 21201. This part applies only to property

interests created by instruments executed on or after January 1, 1992,
See Section 21202. For the rule applicable to property interests created
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by instruments executed before January 1, 1992, see Civil Code §§ 715-
716.5.
§ 21231, Spouse as life in being

21231. In determining the validity of a nonvested property
interest pursnant to Article 2 (commencing with Section
21205) of Chapter 1, an individual described as the spouse of
a person in being at the commencement of a perpetuities
period shall be deemed a “life in being” at that time whether
or not the individual so described was then in being.

Comment. Section 21231 restates Civil Code Section 715.7 without
substantive change, This part applies only to property interests created
by instruments executed on or after January 1, 1992, See Section 21202.
For the rule applicable to property interests created by instruments
executed before January 1, 1992, see Civil Code §§ 715-716.5.

CONFORMING REVISIONS

Heading for Article 3 (commencing with Section 715)
(amended)

SEC. . The heading of Article 3 (commencing with Section

715) of Chapter 1 of Title 2 of Part 1 of Division 2 of the Civil

Code is amended to read:

Article 3. Restraints-Upon-Alienation Perpetuities
Civil Code § 715.1 (added). Limitation on application of article

715. (a) Except as provided in subdivision (b), this article
applies only to nonvested property interests and powers of
appointment created by instruments executed before January
1, 1992.

(b) For purposes of this section, a nonvested property
interest or a power of appointment created by the exercise of a
power of appointment is created when the power is
irrevocably exercised or when a revocable exercise becomes

irrevocable.

Comment. Section 715.1 limits the application of this chapter to
interests created by instruments executed before January 1, 1992,
Interests created by instruments executed on or after that date are
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governed by the Uniform Statutory Rule Against Perpetuities and refated
provisions set out in Probate Code Sections 21200-21231. Section 715.1
is complementary with Probate Code Section 21202, which provides for
the prospective application of the new statutory rule against perpetuities.
Heading for Article 3.5 (commencing with Section 717) (added)

SEC. . An article heading is added immediately preceding
Section 717 of the Civil Code, to read:

Article 3.5. Duration of Leases
Civil Code § 718 (added). Lease to commence in future

SEC. . Section 718 is added to the Civil Code, to read:

718. (a) A lease to commence at a time certain or upon the
happening of a future event becomes invalid if its term does
not actually commence in possession within 30 years after its
execution.

(b) This section applies only to leases executed on or after
January 1, 1992.

Comment. Section 718 is new. Subdivision (a) places a 30-year limit
on leages that would have been voidable future interests under the rule
against perpetuities provided in Civil Code Section 715.2 (applicable to
instruments executed before January 1, 1992). Subdivision (b) applies
this rule prospectively.

Civil Code § 722 (amended). Time limit on accamulations

722. Dispositions of the income of property to accrue and
to be received at any time spbsequent to the execution of the
instrument creating such disposition, are governed by the

rules preseribed—in—this—TFitle—in—relation relating to future

interests.

Comment. Section 722 is amended to reflect relocation of statutes
concerning perpetuities to the Probate Code. See Prob. Code §§ 21200-
21231 (superseding Civil Code §§ 715-716.5).

Civil Code § 724 (amended). Time limit on accumulations

724. An accumulation of the income of property may be
directed by any will, trust or transfer in writing sufficient to
pass the property or create the trust out of which the fund is to
arise, for the benefit of one or more persons objects or
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purposes, but may not extend beyond the time in-this—title
permitted for the vesting of future interests.

Comment. Section 724 is amended to reflect the revision and
relocation of the statutes concerning perpetuities to the Probate Code.
See Civ. Code §§ 715-716.5 (applicable to property interests created by
instruments executed before January 1, 1992); Prob. Code §§ 21200-
21231 (applicable to property interests created by instruments executed
on or after January 1, 1992),

Civil Code § 773 (amended). Limitations on future estates

773. Subject to the rules of this title, and of Part 1 of this
division, a freehold estate, as well as a chattel real, may be
created to commence at a future day; an estate for life may be
created in a term of years, and a remainder limited thereon: a
remainder of a freehold or chattel real, either contingent or
vested, may be created, expectant on the determination of a
term of years; and a fee may be limited on a fee, upon a
contingency, which, if it should occur, must happen within the
period prescribed in Section 715.2 or by the statutory rule
against perpetuities in Article 2 (commencing with Section
21205) of Chapter 1 of Part 2 of Division 11 of the Probate
Code, whichever is applicable.

Comment. Section 773 is amended to refer to the statutory rule
against perpetuitics. See Prob. Code §§ 21200-21231 (statutory rule
against perpetuities applicable to property interests created by
instruments executed on or after January 1, 1992); Civ. Code §§ 715-
716.5 (rule applicable to property interests created by instruments
executed before January 1, 1992).

Civil Code § 1391 (added). Applicable rule against perpetuities

1391. (a) The statutory rule against perpetuities provided
by Chapter 1 (commencing with Section 21200) of Part 2 of
Division 11 of the Probate Code applies to powers of
appointment governed by this part.

(b) This section applies only to nonvested property interests
and powers of appointment created by instruments executed
on or after January 1, 1992. For purposes of this subdivision,
a nonvested property interest or a power of appointment
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created by the exercise of a power of appointment is created
when the power is irrevocably exercised or when a revocable
exercise becomes irrevocable.

Comment. Section 1391 is a new section providing a cross-reference
to the statutory rule against perpetuities, For the rule applicable to
property interests created by instruments executed before January 1,
1992, see Civil Code §§ 715-716.5, 1391.1-1391.2. The Uniform
Statutory Rule Against Perpetuities applies only to property interests
created by instruments executed on or after January 1, 1992). See Prob.
Code §§ 21200-21231.

Civil Code § 1391.1 (amended). Beginning of permissible
period for powers of appointment

1391.1. {(a) The permissible period under the applicable
rule against perpetuities with respect to interests sought to be
created by an exercise of a power of appointment begins:

€2y (1} In the case of an instrument exercising a general
power of appointment presently exercisable by the donee
alone, on the date the appointment becomes effective.

) (2) In all other situations, at the time of the creation of
the power.

(b) This section applies only to nonvested property interests
and powers of appointment created by instruments executed
before January 1, 1992. For purposes of this subdivision, a
nonvested property interest or a power of appointment created
by the exercise of a power of appointment is created when the
power is irrevocably exercised or when a revocable exercise
becomes irrevocable.

Comment. Subdivision (b) is added to Section 1391.1 to limit the
application of the section to pre-January 1, 1992, instruments. For the
rule against perpetuities applicable to property interests created by
instruments executed before January 1, 1992, see Civil Code §§ 715-
716.5.

As to interests created by instruments executed on or after January 1,
1992, subdivision (a)(1) of Section 1391.1 is superseded by Probate Code
Section 21211(a) and subdivision {a)(2) is superseded by Probate Code
Section 21210. See Section 1391 (applicable rule against perpetuities).
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Civil Code § 1391.2 {(amended). Facts and circumstances
affecting validity of interests created by exercise of power of
appointment

1391.2.  (a) When the permissible period under the
applicable rule against perpetuities begins at the time of the
creation of a power of appointment with respect to interests
sought to be created by an exercise of the power, facts and
circumstances existing at the effective date of the instrument
exercising the power shall be taken into account in
determining the validity of interests created by the instrument
exercising the power.

(b) This section applies only to nonvested property interests
and powers of appointment created by instruments executed
before January 1, 1992, For purposes of this subdivision, a
nonvested property interest or a power of appointment created
by the exercise of a power of appointment is created when the
power is irrevocably exercised or when a revocable exercise

becomes irrevocable.

Comment. Subdivision (b) is added to Section 1391.2 to limit the
application of the section to pre-January 1, 1992, instruments. For the
rule against perpetuities applicable to property interests created by
instruments executed before January 1, 1992, see Civil Code §§ 715-
716.5.

As 1o interests created by instruments executed on or after January 1,
1992, subdivision (a) of Section. 1391.2 is superseded by the statutory
rule against perpetuities. See Prob. Code §§ 21206-21207 (statutory rule
against perpetuities as to powers of appointment), 21220 (reformation),
The second-look doctrine, codified in this section, is a part of the
common law carried forward in the Uniform Statutory Rule Against
Perpetuities {1986). See the Background to Prob. Code §§ 21206-21207.

Probate Code § 15210 (added). Honorary trusts

15210. (a) A trust for the care of a specific domestic or pet
animal, for a noncharitable corporation or unincorporated
society, or for a lawful noncharitable purpose may be
performed by the trustee for 21 years, whether or not there is a
beneficiary who can seek the trust’s enforcement or
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termination and whether or not the terms of the trust
contemplate a longer duration.
(b) This section applies only to trusts created by instruments

executed on or after the operative date of this section.

Comment. Section 15210 is new. Subdivision (a) places a 21-year
limit on trusts that would have been voidable under the rule against
perpetuities provided in Civil Code Section 715.2 (applicable to
instruments executed before January 1, 1992). For the rule applicable to
instruments executed on or after January 1, 1992, see Prob. Code §§
21200-21231. Subdivision (b) applies this rule prospectively and is
consistent with Section 21202,
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APPENDIX

BACKGROUND TO SECTION 21201

{Adapted from Comment G to Section I of the
Uniform Statutory Rule Against Perpetuities (1986)]

As provided in Section 21201, this chapter supersedes the common
law rule against perpetuities (common law rule) and the statutory
provisions previously in effect, replacing them with the statutory rule
against perpetuities (statutory rule) set forth in Article 2 (commencing
with Section 21205) and by the other provisions in this chapter.

Unless excluded by Section 21225, the statutory rule applies to
nonvested property interests and to powers of appointment over property
or property interests that are nongeneral powers, general testamentary
powers, or general powers not presently exercisable because of a
condition precedent. The statutory rule does not apply to vested property
interests. See, e.g., X's interest in Example (23) in the Background to
this section. Nor does the statutory rule apply to presently exercisable
general powers of appointment. See, e.g., G’s power in Example (19) in
the Background to Section 21206; G's power in Example (1) in the
Background to Section 21211; A’s power in Example (2) in the
Background to Section 21211; X’s power in Example (3) in the
Background to Section 21211; A’s noncumulative power of withdrawal
in Example (4) in the Background to Section 21211,

G. Subsidiary Common Law Doctrines: Whether Superseded by
this Chapter
The courts, in interpreting the common law rule, developed several
subsidiary doctrines. This chapter does not supersede those subsidiary
doctrintes except to the extent the provisions of this chapter conflict with
them. As explained below, most of these common law doctrines remain
in full force or in force in modified form.

1. Constructional Preference for Validity

Professor Gray in his treatise on the common law rule against
perpetuities declared that a will or deed is to be construed without regard
to the rule, and then the rule is to be “remorselessly” applied to the
provisions so construed. J. Gray, The Rule Against Perpetuities § 629
(4th ed. 1942). Some courts may still adhere to this proposition.
Colorado Nat’l Bank v. McCabe, 143 Colo. 21, 353 P.2d 385 (1960).
Most courts, it is believed, would today be inclined to adopt the
proposition put by the Restatement of Property § 375 (1944), which is
that where an instrument is ambiguous — that is, where it is fairly
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susceptible to two or more constructions, one of which causes a rule
violation and the other of which does not — the construction that does
not result in a rule violation should be adopted. The California rule
favors construction for validity. See, e.g., Civil Code § 3541; Wong v.
Di Grazia, 60 Cal. 2d 525, 539-40, 386 P.2d 817, 35 Cal. Rptr. 241
(1963); Estate of Phelps, 182 Cal. 752, 761, 190 P. 17 (1920); Estate of
Grove, 70 Cal. App. 3d 355, 362-63, 138 Cal. Rptr. 684 (1977). Other
cases supporting this view include: Southern Bank & Trust Co. v.
Brown, 271 S.C. 260, 246 S.E.2d 598 (1978); Davis v. Rossi, 326 Mo.
911, 34 5.W.2d 8 (1930); Watson v, Goldthwaite, 184 N.E.2d 340, 343
(Mass. 1962); Walker v. Bogle, 244 Ga. 439, 260 S.E.2d 338 (1979);
Drach v. Ely, 703 P.2d 746 (Kan. 1985).

The constructional preference for validity is not superseded by this
chapter, but its role is likely to be different. The situation is likely to be
that one of the constructions to which the ambiguous instrument is fairly
susceptible would result in validity under Section 21205(a), 21206(a), or
21207(a), but the other comstruction does not necessarily result in
invalidity; rather it results in the interest’s validity being governed by
Section 21205(b), 21206(b), or 21207(b). Nevertheless, even though the
result of adopting the other construction is not as harsh as it is at common
law, it is expected that the courts will incline toward the construction that
validates the disposition under Section 21205(a), 21206(a), or 21207(a).

2. Conclusive Presumption of Lifetime Fertility

At common law, all individuals — regardless of age, sex, or physical
condition — are conclusively presumed to be able to have children
throughout their entire lifetimes. This principle is not superseded by this
chapter, and in view of the widely accepted rule of construction that
adopted children are presumptively included in class gifts, the conclusive
presumption of lifetime fertility is not unrealistic. Since even elderly
individuals probably cannot be excluded from adopting children based on
their ages alone, the possibility of having children by adoption is seldom
extinct. See, generally, Waggoner, In re Larrouf's Will and the
Presumption of Lifetime Fertility in Perpetuity Law, 20 San Diego L.
Rev. 763 (1983). Under this chapter, the main force of this principle is
felt as in Example (7) in the Background to Section 21205, where it
prevents a nonvested property interest from passing the test for initial
validity under Section 21205(a).

For a California case approving the common law rule, see Fletcher v.
Los Angeles Trust & Sav. Bank, 182 Cal. 177, 184, 187 P. 425 (1920).
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3. Act Supersedes Doctrine of Infectious Invalidity

At common law, the invalidity of an interest can, under the doctrine of
infectious invalidity, be held to invalidate one or more otherwise valid
interests created by the disposition or even invalidate the entire
disposition. The question turns on whether the general dispositive
scheme of the transferor will be better carried out by eliminating only the
invalid interest or by eliminating other interests as well. This is a
question that is answered on a case-by-case basis. Several items are
relevant to the question, including who takes the stricken interests in
place of those the transferor designated to take. For the rule applied in
California, see, e.g., Estate of Willey, 128 Cal. 1, 11, 60 P. 471 (1900)
(severance allowed); Estate of Gump, 16 Cal. 2d 535, 547, 107 P.2d 17
(1940) (severance allowed); Estate of Van Wyck, 185 Cal. 49, 63, 196 P.
50 (1921) (severance denied); Sheean v, Michel, 6 Cal. 2d 324, 329, 57
P2d 127 (1936) {severance denied).

The doctrine of infectious invalidity is superseded by Section 21220,
under which the court, on petition of an interested person, is required to
reform the disposition to approximate as closely as possible the
transferor’s manifested plan of distribution when an invalidity under the
statutory rule occurs.

4. Separability.

The common law’s separability doctrine is that when an interest is
expressly subject to alternative contingencies, the situation is treated as if
two interests were created in the same person or class. Each interest is
judged separately, the invalidity of one of the interests does not
necessarily cause the other one to be invalid. This common law principle
was established in Longhead v. Phelps, 2 Wm. Bl. 704, 96 Eng. Rep. 414
(K.B. 1770), and is followed in this country. L. Simes & A. Smith, The
Law of Future Interests § 1257 (2d ed. 1956); 6 American Law of
Property § 24.54 (A. Casner ed. 1952); Restatement of Property § 376
{1944}. Under this doctrine, if property is devised “to B if X-event or Y-
event happens,” B in effect has two interests, one contingent on X-event
happening and the other contingent on Y-event happening. If the interest
contingent on X-event but not the one contingent on Y-event is invalid,
the consequence of separating B’s interest into two is that only one of
them, the one contingent on X-event, is invalid. B still has a valid
interest — the one contingent on the occurrence of Y-event.

The separability principle is not superseded by this chapter. As
illustrated in the following example, its invocation will usually result in
one of the interests being initially validated by Section 21205(a) and the
validity of the other interest being governed by Section 21205(b).
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Example (22) — Separability case. G devised real property “to
A for life, then to A’s children who survive A and reach 25, but if
none of A’s children survives A or if none of A’s children who
survives A reaches 25, then to B.” G was survived by his brother
(B), by his daughter {A), by A’s husband (H), and by A’s two
minor children (3 and Y).

The remainder interest in favor of A’s children who reach 25
fails the test of Section 21205(a) for initial validity. Its validity
is, therefore, governed by Section 21205(b) and depends on each
of A’s children doing any one of the following things within 90
years after G’s death: predeceasing A, surviving A and failing to
reach 25, or surviving A and reaching 25.

Under the separability doctrine, B has two interests. One of
them is contingent on none of A’s children surviving A. That
interest passes Section 21205{(a}'s test for initial validity; the
validating life is A. B’s other interest, which is contingent on
none of A’s surviving children reaching 25, fails Sections
21205(a)’s test for initial validity. Its validity is governed by
Section 21205(b) and depends on each of A’s surviving children
either reaching 25 or dying under 25 within 90 years after G’s
death.

Suppose that after G’s death, A has a third child (Z). A
subsequently dies, survived by her husband (H) and by X, Y, and
Z. This, of course, causes B’s interest that was contingent on
none of A’s children surviving A to terminate. If X, Y, and Z
had all reached the age of 25 by the time of A’'s death, their
interest would vest at A's death, and that would end the matter,
If one or two, but not all three of them, had reached the age of 25
at A’s death, B’s other interest — the one that was contingent on
none of A’s surviving children reaching 25 — would also
terminate. As for the children’s interest, if the after-born child
Z’s age was such at A’s death that Z could not be alive and under
the age of 25 at the expiration of the allowable waiting period,
the class gift in favor of the children would be valid under
Section 21205(b), because none of those then under 25 could fail
either to reach 25 or die under 25 after the expiration of the
allowable 90-year waiting period. I, however, Z’s age at A's
death was such that Z could be alive and under the age of 25 at
the expiration of the allowable 90-year waiting period, the
circumstances requisite to reformation under Section 21220(b)
would arise, and the court would be justified in reforming G’s
disposition by reducing the age contingency with respect to Z to
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the age he would reach on the date when the allowable waiting
period is due to expire. See Example (3) in the Background to
Section 21220. So reformed, the class gift in favor of A’s
children could not become invalid under Section 21205(b), and
the children of A who had already reached 25 by the time of A’s
death could receive their shares immediately.

5. The “Ali-or-Nothing” Rule with Respect to Class Gifts

The common law applies an “all-or-nothing” rule with respect to class
gifts, under which a class gift stands or falls as a whole. The all-or-
nothing rufe, usually attributed to Leake v. Robinson, 2 Mer. 363, 35
Eng. Rep. 979 (Ch. 1817), is commonly stated as follows: If the interest
of any potential class member might vest too remotely, the entire class
gift violates the rule. Although this chapter does not supersede the basic
idea of the much-maligned “all-or-nothing” rule, the evils sometimes
attributed to it are substantially if not entirely eliminated by the wait-and-
see feature of the statutory rule and by the availability of reformation
under Section 21220, especially in the circumstances described in
Section 21220(b)-(c). For illustrations of the application of the all-or-
nothing rule under this chapter, see Examples (3), (4), and (6) in the
Background to Section 21220,

For application and interpretation of the all-or-nothing rule California,
see, e.g., Estate of Troy, 214 Cal. 53, 3 P.2d 9300 (1931); Estate of
Grove, 70 Cal. App. 3d 355, 361-62, 138 Cal. Rptr. 684 (1977); Estate of
Ghiglia, 42 Cal. App. 3d 433, 116 Cal. Rptr. 827 (1974).

6. The Specific Sum Doctrine

The common law recognizes a doctrine called the specific sum
doctrine, which is derived from Storrs v. Benbow, 3 De G.M. & G. 390,
43 Eng. Rep. 153 (Ch. 1853), and states: If a specified sum of money is
to be paid to each member of a class, the interest of each class member is
entitled to separate treatment and is valid or invalid under the rule on its
own, The specific sum doctrine is not superseded by this chapter.

The operation of the specific sum doctrine under this chapter is
itlustrated in the following example.

Example (23) — Specific sum case. G bequeathed “$10,000 to
each child of A, born before or after my death, who attaing 25."
G was survived by A and by A’s two children (X and Y). X but
not Y had already reached 25 at G's death, After G’s death a
third child (Z) was bomn to A.

If the phrase “born before or after my death” had been
omitted, the class would close as of G's death under the common
law rule of construction known as the rule of convenience: The
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after-born child, Z, would not be entitled to a $10,000 bequest,
and the interests of both X and Y would be valid upon their
creation at G’s death. s interest would be valid because it was
initially vested; neither the common law rule nor the statutory
rule applies to interests that are vested upon their creation.
Although the interest of Y was not vested upon its creation, it
would be initially valid under Section 21205(a) because Y would
be his own validating life; Y will either reach 25 or die under 25
within his own lifetime,

The inclusion of the phrase “before or after my death,”
however, would probably be construed to mean that G intended
after-born children to receive a $10,000 bequest. See Earle
Estate, 369 Pa. 52, 85 A.2d 90 (1951). Assuming that this
construction were adopted, the specific sum doctrine allows the
interest of each child of A to be treated separately from the others
for purposes of the stattory rule, For the reasons cited above,
the interests of X and Y are initially valid under Section
21205(a). The nonvested interest of Z, however, fails Section
21205(a)’s test for initial validity; there is no validating life
because Z, who was not alive when the interest was created,
could reach 25 or die under 25 more than 21 years after the death
of the survivor of A, X, and Y. Under Section 21205(b), the
validity of Z’s interest depends on Z's reaching (or failing to
reach) 25 within 90 years after G’s death.

The Sub-Class Doctrine

The common law recognizes a doctrine called the sub-class doctrine,
which is derived from Cartlin v. Brown, 11 Hare 372, 68 Eng. Rep. 1318
(Ch. 1853), and states: If the ultimate takers are not described as a single
class but rather as a group of subclasses, and if the share to which each
separate subclass is entitled will finally be determined within the period
the rule, the gifts to the different subclasses are separable for the
purpose of the rule. American Security & Trust Co. v. Cramer, 175 F,
Supp. 367 (D.D.C. 1959); Restatement of Property § 389 (1944), The

sub-class doctrine is not superseded by this chapter.

in

The operation of the sub-class doctrine under this chapter is illustrated

the following example,

Example (24) — Sub-class case. G devised property in trust,
directing the trustee to pay the income “to A for life, then in
equal shares to A’s children for their respective lives; on the
death of each child, the proportionate share of corpus of the one
50 dying shall go to the children of such child.” G was survived
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by A and by A’s two children (X and Y). After G’s death,
another child (Z) was bom to A. A now has died, survived by X,
Y,and Z.

Under the sub-class doctrine, each remainder interest in favor
of the children of a child of A is treated separately from the
others, This allows the remainder interest in favor of X's
children and the remainder interest in favor of Y"s children to be
validated under Section 21205(a). X is the validating life for the
one, and Y is the validating life for the other.

The remainder interest in favor of the children of Z fails
Section 21205(a)’s test for initial validity; there is no validating
life because Z, who was not alive when the interest was created,
could have children more than 21 years after the death of the
survivor of A, X, and Y. Under Section 21205(b), the validity of
the remainder interest in favor of Z’s children depends on Z'’s
dying within 90 years after G’s death.

Note why both of the requirements of the sub-class rule are

met. The ultimate takers are described as a group of sub-classes
rather than as a single class: “children of the child so dying,” as
opposed to “grandchildren,” The share to which each separate
sub-class is entitled is certain to be finally determined within a
life in being plus 21 years: As of A’s death, who is a life in
being, it is certain to be kmown how many children he had
surviving him; since in fact there were three, we know that each
sub-class will ultimately be entitled to one-third of the corpus,
neither more nor less. The possible failure of the one-third share
of Z’s children does not increase to one-half the share going to
X’s and Y’s children; they still are entitled to only one-third
shares. Indeed, should it turn out that X has children but Y does
not, this would not increase the one-third share to which X's
children are entitled.
Example (25) — General testamentary powers — sub-class case.
G devised property in trust, directing the trustee to pay income
“to A for life, then in equal shares to A's children for their
respective lives; on the death of each child, the proportionate
share of corpus of the one so dying shall go to such persons as
the one so dying shall by will appoint; in default of appointment,
to G’s grandchildren in equal shares.” G was survived by A and
by A’s two children (X and Y)}. After G’s death, another child
{Z) was born to A.

The general testamentaty powers conferred on each of A’s
children are entitled to separate treatment under the principles of
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the sub-class doctrine. See above. Consequently, the powers
conferred on X and Y, A’s children who were living at G’s death,

are initially valid under Section 21207(a). But the general
testamentary power conferred on Z, A’s child who was born after
G’s death, fails the test of Section 21207(a) for initial validity.
The validity of Z’s power is governed by Section 21207(b). Z's
death must occur within 90 years after G’s death if any provision

in Z’s will purporting to exercise his power is to be valid.

8. Duration of Indestructible Trusts — Termination of Trusts by

Beneficiaries

The widely accepted view in American law is that the beneficiaries of a
trust other than a charitable trust can compel its premature termination if
all beneficiaries consent and if such termination is not expressly
restrained or impliedly restrained by the existence of a “material purpose”
of the settlor in establishing the trust. Restatement (Second) of Trusts
§ 337 (1959); 4 A, Scott, The Law of Trusts § 337 (3d ed. 1967).
California law varies this rule by giving the court discretion in applying
the material purposes doctrine, except as to a restraint on disposition of
the beneficiaries interest. See Section 15403,

A trust that cannot be terminated by its beneficiaries is called an
indestructible trust. It is generally accepted that the duration of the
indestructibility of a trust, other than a charitable trust, is limited to the
applicable perpetuity period. See Restatement (Second) of Trusts § 62
comment © {1959); Restatement {Second) of Property (Donative
Transfers) § 2.1 & Legislative Note & Reporter’s Note (1983); 1 A.
Scott, The Law of Trusts § 62.10(2) (3d ed. 1967); J. Gray, The Rule
Against Perpetuities § 121 (4th ed. 1942); L. Simes & A. Smith, The
Law of Future Interests §§ 1391-93 (2d ed. 1956). In California this rule
is provided by statute. See Section 21230 {continuing former Civil Code
§ 716.5). Nothing in this chapter supersedes this principle. One
modification, however, is necessary: As to ftrusts that contain 3
nonvested property interest or power of appointment whose validity is
governed by the wait-and-see element adopted in Section 21205(b),
21206(b), or 21207(b), the courts can be expected to determine that the
applicable perpetuity period is 90 years,
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BACKGROUND TO SECTION 21202

{Adapted from the Comment to Section 5 of the Uniform Statutory
Rule Against Perpetuities (1986)]

Chapter Not Retroactive

Subdivision (b) establishes a special rule for nonvested property
interests (and powers of appointment) created by the exercise of a power
of appointment. For purposes of this section only, a nonvested property
interest {or a power of appointment) created by the exercise of a power of
appointment is created when the power is irrevocably exercised or when a
revocable exercise of the power becomes irrevocable. Consequently, alt
the provisions of this chapter apply to a nonvested property interest (or
power of appointment) created by a donee’s exercise of a power of
appointment where the donee’s exercise, whether revocable or
irrevocable, occurs on or after the operative date of this chapter. All the
provisions of this chapter also apply where the donee’s exercise occurred
before the operative date of this chapter if: (1) the pre-operative-date
exercise was revocable and (2) the revocable exercise becomes
irrevocable on or after the operative date of this chapter. This special rule
applies to the exercise of all types of powers of appointment — presently
exercisable general powers, general testamentary powers, and nongeneral
powers.

If the application of this special rule determines that the provisions of
this chapter apply, then for all such purposes, the time of creation of the
appointed nonvested property interest (or appointed power of
appointment) is determined by reference to Article 3 (commencing with
Section 21210), without regard to the special rule contained in
subdivision (b). .

Example (1}— Testamentary power created before but exercised
after the operative date of this chapter. G was the donee of a
general testamentary power of appointment created by the will of
his mother, M. M died in 1980. Assume that the operative date
of the chapter is January 1, 1992. G died in 1992, leaving a will
that exercised his general testamentary power of appointment.

Under the special rule in Section 21202(b), any nonvested
property interest {or power of appointment) created by G in his
will in exercising his general testamentary power was created
(for purposes of Section 21202) at G's death in 1992, which was
after the operative date of this chapter.

Consequently, all the provisions of this chapter apply. That
point having been settled, the next step is to determine whether



46

APPENDIX

the nonvested property interests or powers of appointment
created by G’s testamentary appointment are initiafly valid under
Section 21205(a), 21206(a), or 21207{a), or whether the wait-
and-see element established in Section 21205(b), 21206(b), or
21207(b) apply. If the wait-and-see element does apply, it must
also be determined when the allowable 90-year waiting period
starts to run. In making these determinations, the principles of
Article 3 (commencing with Section 21210) control the time of
creation of the nonvested property imterests (or powers of
appointment); under Article 3 , since G’s power was a general
testamentary power of appointment, the common law relation
back doctrine applies and the appointed nonvested property
interests (and appointed powers of appointment) are created at
M’s death in 1980.

If G’s testamentary power of appointment had been a
nongeneral power rather than a general power, the same results as
described above would apply.

Example (2) — Presently exercisable nongeneral power created
before but exercised after the operative date of this chapter.
Assume the same facts as in Example (1), except that G's power
of appointment was a presently exercisable nongeneral power. If
G exercised the power in 1992, after the operative date of this
chapter (or, if a pre-operative-date revocable exercise of his
power became irrevocable in 1992, after the operative date of this
chapter), the same results as described above in Example (1)

would apply.

Example (3) — Presently exercisable general power created
before but exercised after the operative date of this chapter.
Assume the same facts as in Example (1), except that G’s power
of appointment was a presently exercisable general power. If G
exercised the power in 1992, after the operative date of this
chapter (or, if a pre-operative-date revocable exercise of his
power became irrevocable in 1992, after the operative date of this
chapter), all the provisions of this chapter apply; for such
purposes, Article 3 {commencing with Section 21210} controls
the date of creation of the appointed nonvested property interests
{or appointed powers of appointment), without regard to the
special rule in Section 21202(b). With respect to the exercise of
a presently exercisable general power, it is possible — indeed,
probable — that the special rule in Section 21202(b) and the
rules of Article 3 agree on the same date of creation for their
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respective purposes, that date being the date the power was
irrevocably exercised (or a revocable exercise thereof became
irrevocable).

BACKGROUND TO SECTION 21205

{Adapted from Comments A-C to Section 1 of the Uniform
Statutory Rule Against Perpetuities (1986)]

A. General Purpose

Sections 21205-21207 set forth the statutory rule against perpetuities
(statutory rule). As provided in Section 21201, the statutory rule
supersedes the common law rule against perpetuities (common law rule}
and prior statutes. See the Comment to Section 21201.

1. The Common Law Rule’s Validating and Invalidating Sides
The common law rule against perpetuities is a rule of initial validity or

tnvalidity. At common law, a nonvested property interest is either valid
or invalid as of its creation. Like most rules of property law, the common
law rule has both a validating and an invalidating side. Both sides are
derived from John Chipman Gray’s formulation of the common law rule:

No [nonvested property} interest is good unless it must vest, if at

all, not later than 21 years after some life in being at the creation

of the interest.
J. Gray, The Rule Against Perpetuities § 201 (4th ed. 1942). From this
formulation, the validating and invalidating sides of the common law rule
are derived as follows:

Validating Side of the Common Law Rule. A nonvested property

interest is valid when it is created (initially valid) if it is then

certain to vest or terminate (fail to vest) — one or the other — no

later than 21 years after the death of an individual then alive.

Invalidating Side of the Common Law Rule. A nonvested
property interest is invalid when it is created (initially invatid) if
there is no such certainty.

Notice that the invalidating side focuses on a lack of certainty, which
means that invalidity under the common law rule is not dependent on
actual post-creation events but only on possible post<reation events.
Actual post-creation events are irrelevant, even those that are known at
the time of the lawsuit. It is generally recognized that the invalidating
side of the common law rule is harsh because it can invalidate interests
on the ground of possible post-creation events that are extremely unlikely
to happen and that in actuality almost never do happen, if ever.



48 APPENDIX

2. The Statutory Rule Against Perpetuities

The essential difference between the common law mle and its statutory
replacement is that the statutory rule preserves the common law rule’s
overall policy of preventing property from being tied up in unreasonably
long or even perpetual family trusts or other property arrangements,
while eliminating the harsh potential of the common law rule. The
statutory rule achieves this result by codifying (in slightly revised form)
the validating side of the common law rule and modifying the
invalidating side by adopting a wait-and-see element. Under the
statutory rule, interests that would have been initially valid at common
law continue to be initially valid, but interests that would have been
initially invalid at common law are invalid only if they do not actually
vest or terminate within the allowable waiting period set forth in Section
21205(b). Thus, the Uniform Act recasts the validating and invalidating
sides of the rule against perpetuities as follows:

Validating Side of the Statutory Rule: A nonvested property
interest is initially valid if, when it is created, it is then certain to
vest or terminate (fail to vest) — one or the other — no later than
21 years after the death of an individoal then alive. The validity
of a nonvested property interest that is not initially valid is in
abeyance. Such an interest is valid if it vests within the
allowable waiting period after its creation.

Invalidating Side of the Statutory Rule: A nonvested property
interest that is not initially valid becomes invalid (and subject to
reformation under Section 21220) if it neither vests nor
terminates within the allowable waiting period after its creation.

As indicated, this modification of the invalidating side of the common
law rule is generally known as the wait-and-see method of perpetuity
reform. The wait-and-see method of pespetuity reform was approved by
the American Law Institute as part of the Restatement (Second) of
Property {Donative Transfers) §§ 1.1-1.6 (1983). For a discussion of the
various methods of perpetuity reform, including the wait-and-see method
and the Restatement (Second)’s version of wait-and-see, see Waggoner,
Perpetuity Reform, 81 Mich. L. Rev. 1718 {1983).

B. Section 21205(s): Nonvested Property Interests That Are
Initially Valid
1. Nonvested Property Interest
Section 21205 sets forth the statutory rule against perpetuities with
respect to nonvested property interests. A nonvested property interest
(also called a contingent property interest) is a future interest in property
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that is subject to an unsatisfied condition precedent. In the case of a class
gift, the interests of afl the unborn members of the class are nonvested
because they are subject to the unsatisfied condition precedent of being
born. At common law, the interests of all potential class members must
be valid or the class gift is invalid. As pointed out in the Background to
Section 21201, this so-called all-or-nothing rule with respect to class
gifts is not superseded by this chapter, and so remains in effect under the
statutory rule. Consequently, all class gifts that are subject to open are to
be regarded as nonvested property interests for the purposes of this
chapter.

2. Section 21205(a) Codifies the Validating Side of the Common Law
Rule

The validating side of the common law rule is codified in Section
21205(a) and, with respect to powers of appointment, in Sections
21206(a) and 21207 (a).

A nonvested property interest that satisfies the requirement of Section
21205(a) is imitially valid. That is, it is valid as of the time of its
creation. There is no need to subject such an interest to the waiting
period set forth in Section 21205(b), nor would it be desirable to do $o.

For & nonvested property interest to be valid as of the time of its
creation under Section 21205(a), there must then be a certainty that the
interest will either vest or terminate — an interest terminates when
vesting becomes impossible — no later than 21 years after the death of an
individual then alive. To satisfy this requirement, it must be established
that there is no possible chain of events that might arise after the interest
was created that would allow the interest to vest or terminate after the
expiration of the 21-year period following the death of an individual in
being at the creation of the interest. Consequently, initial validity under
Section 21205(a) can be established only if there is an individual for
whom there is a causal connection between the individual’s death and the
interest’s vesting or terminating no later than 21 years thereafter.

The individual described in Sections 21205(a), 21206(a), and 21207(a)
is often referred to as the “validating life,” the term used throughout the
Background Comments to this chapter.

3. Determining Whether There Is a Validating Life

The process for determining whether a validating life exists is to
postulate the death of each individual connected in some way to the
transaction, and ask the question: Is there with respect to this individual
an invalidating chain of possible events? If one individual can be found
for whom the answer is No, that individual can serve as the validating
life. As to that individual there will be the requisite causal connection
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betweert his or her death and the questioned interest’s vesting or
terminating no later than 21 years thereafter.
In searching for a validating life, only individuals who are connected
~in some way to the transaction need to be considered, for they are the
only ones who have a chance of supplying the requisite causal
connection, Such individuals vary from situation to situation, but
typically include the beneficiaries of the disposition, including the taker
or takers of the nonvested property interest, and individuals related to
them by blood or adoption, especially in the ascending and descending
lines. There is no point in even considering the life of an individual
unconnected to the transaction — an individual from the world at large
who happens to be in being at the creation of the interest. No such
individual can be a validating life because there will be an invalidating
chain of possible events as to every unconnected individual who might be
proposed: Any such individual can immediately die after the creation of
the nonvested property interest without causing any acceleration of the
interest’s vesting or termination. (The life expectancy of any
unconnected individual, or even the probability that one of a number of
new-born babies will live a long life, is irrelevant.)

Example (1) — Parent of devisees as the validating life. G
devised property “to A for life, remainder to A’s children who
attain 21.” G was survived by his son (A), by his daughter (B),
by A’s wife (W), and by A’s two children (X and Y).

The nonvested property interest in favor of A’s children who
reach 21 satisfies Section 21205(a)’s requirement, and the
interest is initially valid. When the interest was created (at G’s
death), the interest was then certain to vest or terminate no later
than 21 years after A’s death.’

The process by which A is determined to be the validating
life is one of testing various candidates to see if any of them have
the requisite causal connection, As noted above, no one from the
world at large can have the requisite causal connection, and so
such individuals are disregarded. Once the inquiry is narrowed
to the appropriate candidates, the first possible validating life that
comes to mind is A, who does in fact fulfill the requirement:
Since A’s death cuts off the possibility of any more children
being born to him, it is impossible, no matter when A dies, for
any of A’s children to be alive and under the age of 21 beyond 21
years after A’s death. (See the Background to Section 21208.)

A is therefore the validating life for the nonvested property
interest in favor of A’s children who attain 21. None of the other
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individuals who is connected to this transaction could serve as
the validating life becanse an invalidating chain of possible post-
creation events exists as to each one of them. The other
individuals who might be considered include W, X, Y, and B. In
the case of W, an invalidating chain of events is that she might
predecease A, A might remarry and have a child by his new wife,
and such child might be alive and under the age of 21 beyond the
21-year period following W’s death. Withrespectto X and Y, an
invatidating chain of events is that they might predecease A, A
might later have another child, and that child might be alive and
under 21 beyond the 21-year period following the death of the
survivor of X and Y. As to B, she suffers from the same
invalidating chain of events as exists with respect to X and Y.
The fact that none of these other individuals can serve as the
validating life is of no consequence, however, because only one
such individual is required for the validity of a nonvested interest
to be established, and that individual is A.

4. Rule of Section 21208 (Posthumous Birtk)
See the Background to Section 21208.

5. Recipients as Their Own Validating Lives

1t is well established at common law that, in appropriate cases, the
recipient of an interest can be his or her own validating life. See, e.g.,
Rand v. Bank of California, 236 Or. 619, 388 P.2d 437 (1964). Given
the right circumstances, this principle can validate interests that are
contingent on the recipient’s reaching an age in excess of 21, or are
contingent on the recipient’s surviving a particular point in time that is or
might turn out to be in excess of 21 years after the interest was created or
after the death of a person in being at the date of creation.

Example (2) — Devisees as their own validating lives. G devised
real property “to A’s children who attain 25.” A predeceased G.
At G’s death, A had three living children, all of whom were
under 23.

The nonvested property interest in favor of A’s children who
attain 25 is validated by Section 21205(a). Under Section 21208,
the possibility that A will have a child born to him after his death
(and since A predeceased G, after G’s death) must be
disregarded. Consequently, even if A’s wife survived G, and
even if she was pregnant at G’s death or even if A had deposited
sperm in a sperm bank prior to his death, it must be assumed that
all of A’s children are in being at G’s death. A’s children are,
therefore, their own validating lives. (Note that Section 21208
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requires that in determining whether an individual is a validating
life, the possibility that a child will be born to “an” individual
after the individual’s death must be disregarded. The validating
life and the individual whose having a post-death child is
disregarded need not be the same individual.) Each one of A's
children, all of whom under Section 21208 are regarded as alive
at G's death, will either reach the age of 25 or fail to do so within
his or her own lifetime. To say this another way, it is certain to
be known no later than at the time of the death of each child
whether or not that child survived to the required age.

6. Validating Life Can Be Survivor of Group
In appropriate cases, the validating life need not be individualized at

first. Rather the validating life can initially (i.e., when the interest was
created) be the unidentified survivor of a group of individuals. It is
common in such cases to say that the members of the group are the
validating lives, but the true meaning of the statement js that the
validating life is the member of the group who turns out to live the
longest. As the court said in Skatterwood v. Edge, 1 Salk. 229, 91 Eng.
Rep. 203 (K.B. 1697), “for let the lives be never so many, there must be a
survivor, and so it is but the length of that life; for Twisden used to say,
the candles were all lighted at once.”

Example (3) — Case of validating life being the survivor of a

group. G devised real property “to such of my grandchildren as

attain 21.” Some of G's children are living at G’s death.

The nonvested property interest in favor of G’s grandchildren

who attain 21 is valid under Section 21205{(a). The validating
life is that one of G’s children who turns out to live the longest.
Since under Section 21208, it must be assumed that none of G’s
children wilt have post-death children, it is regarded as
impossible for any of G's grandchildren to be alive and under 21
beyond the 21-year period following the death of G's last
surviving child.
Example (4) — Sperm bank case. G devised property in trust,
directing the income to be paid to G's children for the life of the
survivor, then to G’s grandchildren for the life of the survivor,
and on the death of G’s last surviving grandchild, to pay the
corpus to G’s great-grandchildren then living. G’s children all
predeceased him, but several grandchildren were living at G’s
death. One of G’s predeceased children (his son, A) had
deposited sperm in a sperm bank. A’s widow was living at G’s
death.
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The nonvested property interest in favor of G's great-
grandchildren is valid under Section 21205(a}. The validating
life is the last surviving grandchild among the grandchildren
living at G’s death. Under Section 21208, the possibility that A
will have a child conceived after G's death must be disregarded.
Note that Section 21208 requires that in determining whether an
individual is a validating life, the possibility that a child will be
born to “an” individual after the individual’s death is
disregarded. The validating life and the individual whose having
a post-death child is disregarded need not be the same individual.
Thus in this example, by disregarding the possibility that A will
have a conceived-after-death child, G’s last surviving grandchild
becomes the validating life because G’s last surviving grandchild
is deemed to have been alive at G's death, when the great-
grandchildren’s interests were created.

Example (5) — Child in gestation case. G devised property in
trust, to pay the income equally among G's living children; on
the death of G’s last surviving child, fo accumulate the income
for 21 yvears; on the 21st anniversary of the death of G’s last
surviving child, to pay the corpus and accumulated income to
G’s then-living descendants, per stirpes; if none, to X Charity.
At G’s death his child (A) was 6 years old, and G’s wife (W) was
pregnant, After G's death, W gave birth to their second child
(B).

The nonvested property interests in favor of G’s descendants
and in favor of X Charity are valid under Section 21205(a). The
validating life is A. Under Section 21208, the possibility that a
child will be bomn to an individual after the individual’s death
must be disregarded for the purposes of determining validity
under Section 21205(a). Consequently, the possibility that a
child will be born to G after his death must be disregarded; and
the possibility that a child will be born to any of G's descendants
after their deaths must also be disregarded.

Note, however, that the rule of Section 21208 does not apply
to the question of the entitlement of an after-born child to take a
beneficial interest in the trust. The common law rule {(sometimes
codified) that a child in gestation is treated as alive, if the child is
subsequently born viable, applies to this question. Thus, Section
21208 does not prevent B from being an income beneficiary
under G’s trust, nor does it prevent a descendant in gestation on
the 21st anniversary of the death of G’s last surviving child from
being a member of the class of G's “then-living descendants,” as

53
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long as such descendant has mo then-living ancestor who takes
instead.

7. Different Validating Lives Can and in Some Cases Must Be Used

Dispositions of property sometimes create more than one nonvested
property interest. In such cases, the validity of each interest is treated
individually. A validating life that validates one interest might or might
not validate the other interests. Since it is not necessary that the same
validating life be used for all interests created by a disposition, the search
for a validating life for each of the other interests must be undertaken
separately.

8. Perpetuity Saving Clauses and Similar Provisions

Knowledgeable lawyers almost routinely insert perpetuity saving
clauses into instruments they draft. Saving clauses contain two
components, the first of which is the perpetuity-period component. This
component typically requires the trust or other arrangement to terntinate
no later than 21 years after the death of the last survivor of a group of
individuals designated therein by name or class. (The lives of
corporations, animals, or sequoia trees cannot be used.) The second
component of saving clauses is the gift-over compoment. This
component expressly creates a gift over that is guaranteed to vest at the
termination of the period set forth in the perpetuity-period component,
but only if the trust or other arrangement has not terminated earlier in
accordance with its other terms.

It is important to note that regardless of what group of individuals is
designated in the perpetuity-period component of a saving clause, the
surviving member of the group is not necessarily the individual who
would be the validating life for the nonvested property interest or power
of appointment in the absence of the saving clause. Without the saving
clause, one or more inferests or powers may in fact fail to satisfy the
requirement of Section 21205(a), 21206(a), or 21207(a) for initial
validity. By being designated in the saving clause, however, the survivor
of the group becomes the validating lLife for all interests and powers in the
trust or other arrangement: The saving clause confers on the last
surviving member of the designated group the requisite causal connection
between his or her death and the impossibility of any interest or power in
the trust or other arrangement remaining in existence beyond the 21-year
period following such individual’s death.

Example (6) — Valid saving clause case. A testamentary trust
directs income to be paid to the testator’s children for the life of
the survivor, then to the testator’s grandchildren for the life of the
survivor, corpus on the death of the testator’s last living
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grandchild to such of the testator’s descendants as the last living
grandchild shall by will appoint; in default of appointment, to the
testator's then-living descendants, per stirpes. A saving clause in

- the will terminates the trust, if it has not previously terminated,

21 years after the death of the testator’s last surviving descendant
who was living at the testator’s death. The testator was survived
by children.

In the absence of the saving clause, the nongeneral power of
appointment in the last living grandchild and the nonvested
property interest in the gift-in-default clause in favor of the
testator’s descendants fail the test of Sections 21205(a) and
21207(a) for initial validity, That is, were it not for the saving
clause, there is no wvalidating life. However, the surviving
member of the designated group becomes the validating life, so
that the saving clause does confer initial validity on the
nongeneral power of appointment and on the nonvested property
interest under Sections 21205(a) and 21207(a).

H the governing instrument designates a group of individuals that
would cause it to be impracticable to determine the death of the survivor,
the common law courts have developed the doctrine that the validity of
the nonvested property interest or power of appointment is determined as
if the provision in the governing instrument did not exist. See cases cited
in Restatement (Second) of Property (Donative Transfers) Reporter’s
Note No. 3, at 45 (1983). See also Restatement (Second) of Property
(Donative Transfers) § 1.3(1) comment a (1983); Restatement of
Property §374 & comment 1 {1944); 6 American Law of Property
§ 24.13 (A. Casner ed. 1952); SA R. Powell, The Law of Real Property
§ 766[5) (1985); L. Simes & A. Smith, The Law of Future Interests
§ 1223 (2d ed. 1956). U, for example, the designated group in Example
(6) were the residents of X City (or the members of Y Country Club)
living at the time of the testator’s death, the saving clause would not
validate the power of appointment or the nonvested property interest.
Instead, the validity of the power of appointment and the nonvested
property interest would be determined as if the provision in the governing
instrument did not exist. Since without the saving clause the power of
appointment and the nonvested property interest would fail to satisfy the
requirements of Sections 21205(a) and 21207(a) for initial validity, their
validity would be governed by Sections 21205(b} and 21207(b).

The application of the above common law doctrine, which is not
superseded by this chapter and so remains in full force, is not limited to
saving clauses. It also applies to trusts or other arrangements where the
period thereof is directly linked to the life of the survivor of a designated
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group of individuals. An example is a trust to pay the income to the
grantor’s descendants from time to time living, per stirpes, for the period
of the life of the survivor of a designated group of individuals living
when the nonvested property interest or power of appointment in
question was created, plus the 21-year period following the survivor’'s
death; at the end of the 21-year petiod, the corpus is to be divided among
the grantor’s then-living descendants, per stirpes, and if none, to the XYZ
Charity. If the group of individuals so designated is such that it would be
impracticable to determine the death of the survivor, the validity of the
disposition is determined as if the provision in the governing instrument
did not exist. The term of the trust is therefore governed by the allowable
90-year period of Section 21205(b), 21206(b), or 21207(b) of the
statutory rule.

9. Addifional references

Restatement (Second) of Property (Donative Transfers) § 1.3(1) &
comments (1983); Waggoner, Perpetuity Reform, 81 Mich. L. Rev. 1718,
1720-26 (1983).

C. Section 21205(b): Wait-and-See — Nonvested Property Interests
Whose Validity Is Initially in Abeyance

Unlike the common law rule, the statutory rule against perpetuities
does not automatically invalidate nonvested property interests for which
there is no validating life. A nonvested property interest that does not
meet the requirements for validity under Section 21205(a) might still be
valid under the wait-and-see provisions of Section 21205(b). Such an
interest is invalid under Section 21205(b) only if in actuality it does not
vest {or terminate) during the allowable waiting period. Such an interest
becomes invalid, in other words, only if it is still in existence and
nonvested when the allowable waiting period expires.

1. The 90-Year Allowable Waiting Period

Since a wait-and-see rule against perpetuities, unlike the common law
nule, makes validity or invalidity turn on actual post-creation events, it
requires that an actual period of time be measured off during which the
contingencies attached to an interest are allowed to work themselves out
to a final resolution. The statutory rule against perpetuities establishes an
allowable waiting period of 90 years. MNonvested property interests that
have neither vested nor terminated at the expiration of the 90-year
allowable waiting period become invalid.

As explained in the Prefatory Note to the Uniform Statutory Rule
Against Perpetuities (1986), the allowabie period of 90 years is not an
arbitrarily selected period of time. On the contrary, the 90-year period
represents a reasonable approximation of — a proxy for — the period of
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time that would, on average, be produced through the use of an actual set
of measuring lives identified by statute and then adding the traditional
21-year tack-on period after the death of the survivor.

2. Technical Vielations of the Common Law Rule

One of the harsh aspects of the invalidating side of the common law
rule, against which the adoption of the wait-and-see element in Section
21205(b) is designed to relieve, is that nonvested property interests at
common law are invalid even though the invalidating chain of possible
events almost certainly will not happen. In such cases, the violation of
the common law rule could be said to be merely technical. Nevertheless,
at common law, the nonvested property interest is invalid.

Cases of techmical violation fall generally into discrete categories,
identified and named by Professor Leach in Perpetuities in a Nutshell, 51
Harv, L. Rev. 638 (1938), as the fertile octogenarian, the adminigtrative
contingency, and the unborn widow. The following three examples
illustrate how Section 21205(b) affects these categories.

Example {7) — Fertile octogenarian case. G devised property in
trust, directing the trustee to pay the net income therefrom “to A
for life, then to A’s children for the life of the survivor, and upon
the death of A’s last surviving child to pay the corpus of the trust
to A’s grandchildren.” G was survived by A (a female who had
passed the menopause) and by A’s two adult children (X and Y).
The remainder interest in favor of G’s grandchildren would
be invalid at common law, and consequently is not validated by
Section 21205(a). There is no validating life because, under the
common law’s conclusive presumption of lifetime fertility,
which is not superseded by this chapter (see the Background to
Section 21201), A might have a third child (Z), conceived and
born after G's death, who will have a child conceived and bom
more than 21 years after the death of the survivor of A, X, and Y.
Under Section 21205(b), however, the remote possibility of
the occurrence of this chain of events does not invalidate the
grandchildren’s interest. The interest becomes invalid only if it
remains in existence and nonvested 90 years after G’s death. The
chance that the grandchildren’s remainder interest will become
invalid under Section 21205(b) is negligible.
Exampie (8) — Administrative contingency case. G devised
property “to such of my grandchildren, born before or after my
death, as may be living upon final distribution of my estate.” G
was survived by children and grandchildren.
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The remainder interest in favor of A’s grandchildrer would
be invalid at common law, and consequently is not validated by
Section 21205(a). The final distribution of G’s estate might not
occut within 21 years of G’s death, and after G’s death
grandchildren might be conceived and born who might survive or
fail to survive the fipal distribution of G’s estate more than 21
years after the death of the survivor of G's children and
grandchildren who were living at G’s death.

Under Section 21205(b), however, the remote possibility of
the occurrence of this chain of events does not invalidate the
grandchildren’s remainder interest. The interest becomes invalid
only if it remains in existence and nonvested 90 years after G’s
death. Since it is almost certain that the final distribution of G's
estate will occur well within this 90-year period, the chance that
the grandchildren’s interest will be invalid is negligible.
Example (9)— Unborn widow case. G devised propetty in trust,
the income to be paid “to my son A for life, then to A’s spouse
for her life, and upon the death of the survivor of A and his
spouse, the corpus to be delivered to A’s then living
descendants.” G was survived by A, by A’s wife (W), and by
their adult chitdren (X and Y).

Unless the interest in favor of A's “spouse” is construed to
refer only to W, rather than to whoever is A's spouse when he
dies, if anyone, the remainder interest in favor of A’s
descendants would be invalid at common law, and consequently
is not validated by Section 21205{(a). There is no validating life
because A’s spouse might not be W; A’s spouse might be
someone who was conceived and bom after G’s death; she might
outlive the death of the survivor of A, W, X, and Y by more than
21 years; and descendants of A might be born or die before the
death of A’s spouse but after the 21-year period following the
death of the survivorof A, W, X, and Y.

Under Section 21205(b), however, the remote possibility of
the occurrence of this chain of events does not invalidate the
descendants remainder interest. The interest becomes invalid
only if it remains in existence and nonvested 90 years after G's
death. The chance that the descendants remainder interest will
become invalid under the statutory rule is small.

3. Age Contingencies in Excess of 21
Another category of technical viotation of the common law rule arises
in cases of age contingencies in excess of 21 where the takers cannot be
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their own validating lives (uniike Example (2}, above). The violation of
the common law rule falls into the technical category because the
insertion of a saving clause would in almost all cases allow the
disposition to be carried out as written. In effect, the statutory rule
operates like the perpetuity-period component of a saving clause.
Example (10} — Age contingency in excess of 21 case. G
devised property in trust, directing the trustee to pay the income
“to A for life, then to A’s children; the corpus of the trust is to be
equally divided among A’s children who reach the age of 30.” G
was survived by A, by A's spouse (H), and by A’s two children
{X and Y, both of whom were under the age of 30 when G died.

The remainder interest in favor of A’s children who reach 30
is a class gift. At common law, the interests of all potential class
members must be valid or the class gift is totally invalid. Leake
v. Robinson, 2 Mer. 363, 35 Eng. Rep. 979 (Ch. 1817). This
chapter does not supersede the all-or-nothing rule for class gifts
(see the Background to Section 21201), and so the all-or-nothing
rule continues to apply under this chapter. Although X and Y
will either reach 30 or die under 30 within their own lifetimes,
there is at G's death the possibility that A will have an afterborn
child {Z) who will reach 30 or die under 30 more than 21 years
after the death of the survivor of A, H, X, and Y. The class gift
would be invalid at common law and consequently is not
validated by Section 21205(a).

Under Section 21205(b), however, the possibility of the
occurrence of this chain of events does pot invalidate the
children’s remainder interest. The interest becomes invalid only
if an interest of a class member remains nonvested 90 years after
G’z death.

Although unlikely, suppose that at A’s death Z’s age is such
that he could be alive and under the age of 30 at the expiration of
the allowable waiting period. Suppose further that at A’s death
X or Y or both is over the age of 30. The court, upon the petition
of an interested person, must under Section 21220 reform G’s
disposition. See Example (3) in the Background to Section
21220.
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BACKGROUND TO SECTIONS 21206 AND 21207

[Adapted from Comments D-F to Section 1 of the Uniform
Statutory Rule Against Perpetuities (1986)]

D. Sections 21206(x) and 21207(a): Powers of Appointment That
Are Initially Valid

Sections 21206 and 21207 set forth the statutory rule against
perpetuities with respect to powers of appointment. A power of
appointment is the authority, other than as an incident of the beneficial
ownership of property, to designate recipients of beneficial interests in or
powers of appointment over property. Restatement (Second) of Property
{Donative Transfers) § 11.1 (1986). The property or property interest
subject to a power of appointment is called the “appointive property.”

The various persons comnected to a power of appointment are
identified by a special terminology. The “domor” is the person who
created the power of appointment. The “donee” is the person who holds
the power of appointment, i.c., the powerholder. The “objects” are the
persons to whom an appointment can be made, The “appointees™ are the
persons t0 whom an appointment has been made. The “takers in default”
are the persons whose property interests are subject to being defeated by
the exercise of the power of appointment and who take the property to the
extent the power is not effectively exercised. Restatement (Second) of
Property (Donative Transfers) § 11.2 (1986).

A power of appointment is “general” if it is exercisable in favor of the
donee of the power, the donee’s creditors, the donee’s estate, or the
creditors of the donee’s estate. A power of appointment that is not
general is a “npongenerai” power of appointment. Restatement {Second)
of Property (Donative Transfers) § 11.4 (1986).

A power of appointment is “presently exercisable” if, at the time in
question, the donee can by an exercise of the power create an interest in
or a power of appointment over the appointive property. Restatement
(Second) of Property (Donative Transfers) § 11.5 (1986). A power of
appointment is “testamentary”. if the-donee can exercise-it- only in the -
donee’s will. Restatement of Property § 321 (1940). A power of
appointment is “not presently exercisable because of a condition
precedent” if the only impediment to its present exercisability is a
condition precedent. i.e., the occurrence of some uncertain event. Since a
power of appointment terminates on the donee’s death, a deferral of a
power’s present exercisability until a future time (even a time certain)
imposes a condition precedent that the donee be alive at that future time.
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A power of appointment is a “fiduciary” power if it is held by a
fiduciary and is exercisable by the fiduciary in a fiduciary capacity. A
power of appointment that is exercisable in an individual capacity is a
“nonfiduciary” power. As used in this chapter, the term “power of
appointment” refers to “fiduciary” and to “nonfiduciary” powers, unless
the context indicates otherwise.

Although Gray’s formulation of the common law rule against
perpetuities (see the Background to Section 21205) does not speak
directly of powers of appointment, the common law rule is applicable to
powers of appointment (other than presently exercisable general powers
of appointment), The principle of Sections 21206(a) and 21207(a) is that
a power of appointment that satisfies the common law rule against
perpetuities is valid under the statutory rule against perpetuities, and
consequently it can be validly exercised, without being subjected to a
waiting period during which the power’s validity is in abeyance.

Two different tests for validity are employed at common law,
depending on what type of power is at issue. In the case of a nongeneral
power (whether or not presently exercisable) and in the case of a general
testamentary power, the power is initially valid if, when the power was
created, it is certain that the latest possible time that the power can be
exercised is no Iater than 21 years after the death of an individual then in
being. In the case of a general power not presently exercisable because of
a condition precedent, the power is initially valid if it is then certain that
the condition precedent to its exercise will either be satisfied or become
impossible to satisfy no later than 21 years after the death of an
individual then in being. Sections 21206{a) and 21207(a) codify these
rules. Under either test, initial validity depends on the existence of a
validating life. The procedure for determining whether a validating life
exists is essentially the same procedure explained in Part B, above,
pertaining to nonvested property interests.

Example (11)— Initially valid general testamentary power case.
G devised property “to A for life, remainder to such persons,
including A’s estate or the creditors of A’s estate, as A shall by
will appoint.” G was survived by his daughter (A).

A’s power, which is a general testamentary power, is valid as
of its creation under Section 21207(a). The test is whether or not
the power can be exercised beyond 21 years after the death of an
individual in being when the power was created {G’s death).
Since A’s power cannot be exercised afier A’s death, the
validating life is A, who was in being at G's death.
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Example (12) — Initially valid nongeneral power case. G
devised property “to A for life, remainder to such of A’s
descendants as A shall appoiat.” G was survived by his daughter
(A).

A’s power, which is a nongeneral power, is valid as of its

creation under Section 21207(a). The validating life is A; the
analysis leading to validity is the same as applied in Example
(11), above,
Example {13) — Case of initially valid general power not
presently exercisable because of a condition precedent. G
devised property “to A for life, then to A’s first born child for
life, then to such persons, including A’s first born ¢hild or such
child’s estate or creditors, as A’s first bom child shall appoint.”
G was survived by his daughter (A), who was then childless.

The power in A’s first born child, which is a general power
not presently exercisable because of a condition precedent, is
valid as of its creation under Section 21206{a). The power is
subject to a condition precedent — that A have a child — but this
is a contingency that under subdivision (d) is deemed certain to
be resolved one way or the other within A’s lifetime. A is
therefore the validating life: The power cannot remain subject to
the condition precedent after A’s death. Note that the latest
possible time that the power can be exercised is at the death of
A’s first born child, which might occur beyond 21 years after the
death of A (and anyone else who was alive when G died).
Consequently, if the power conferred on A’s first born child had
been a nongeneral power or a general testamentary power, the
power could not be validated by Section 21207(a); instead, the
power’s validity would be governed by Section 21207(b).

E. Sections 21206(b) and 21207(b): Wait-and-See — Powers of
Appointment Whose Validity Is Initially in Abeyance

1. Powers of Appoiniment

Under the common law rule, a general power not presently exercisable
because of a condition precedent is invalid as of the time of its creation if
the condition might neither be satisfied nor become impossible to satisfy
within a life in being plus 21 years. A nongeneral power (whether or not
presently exercisable) or a general testamentary power is invalid as of the
time of its creation if it might not terminate (by irrevocable exercise or
otherwise)} within a life in being plus 21 years.

Sections 21206(b) and 21207(b), by adopting the wait-and-see method
of perpetuity reform, shift the ground of invalidity from possible to actual
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post-creation events. Under these subdivisions, a power of appointment
that would have violated the common law rule, and therefore fails the
tests in Section 21206(a) or 21207(a) for initial validity, is nevertheless
not invalid as of the time of its creation. Imstead, its validity is in
abeyance. A general power not presently exercisable because of a
condition precedent is invalid only if in actuality the condition neither is
satisfied nor becomes impossible to satisfy within the allowable 90-year
waiting period. A nongeneral power or a general testamentary power is
invalid only if in actuality it does not terminate (by irrevocable exercise
or otherwise) within the allowable 90-year waiting period.

Example (14) — General testamentary power case. G devised

property “to A for life, then to A’s first born child for life, then to

such persons, including the estate or the creditors of the estate of

A’s first born child, as A’s first bom child shall by will appoint,

in default of appointment, to G’s grandchildren in equal shares.”

G was survived by his daughter (A), who was then childless, and

by his son (B), who had two children (X and Y).

Since the general testamentary power conferred on A’s fisst

born child fails the test of Section 21207(a) for initial validity, its
validity is governed by Section 21207(b). If A has a child, such
child’s death must occur within 90 years of G’s death for any
provision in the child’s will purporting to exercise the power to
be valid.
Example (15) —Nongeneral power case. G devised property “to
A for life, then to A's first born child for life, then to such of G's
grandchildren as A’s first born child shall appoint; in default of
appointment, to the children of G’s late nephew, Q.” G was
survived by his daughter (A), who was then childless, by his son
(B), who had two children (X and Y), and by Q’s two children (R
and S).

Since the nongeneral power conferred on A’s first bom child
fails the test of Section 21207(a) for initial validity, its validity is
governed by Section 21207(b). If A has a child, such child must
exercise the power within 90 years after G's death or the power
becomes invalid.

Example (16) — General power not presently exercisable
because of a condition precedent. G devised property “to A for
life, then to A’s first born child for life, then to such persons,
including A’s first born child or such child’s estate or creditors,
as A’s first born child shail appoint after reaching the age of 25;
in default of appointment, to G’s grandchildren.” G was



64 APPENDIX

survived by his daughter (A), who was then childless, and by his
son (B), who had two children (X and Y).

The power conferred on A’s first born child is a general
power not presently exercisable because of a condition precedent.
Since the power fails the test of Section 21206(a) for initial
validity, its validity is governed by Section 21206(b). If Ahasa
child, such child must reach the age of 25 {or die under 25)
within 90 years after G's death or the power is invalid.

2. Fiduciary Powers
Purely administrative fiduciary powers are excluded from the statutory
rule under Section 21225(b)-(c), but the only distributive fiduciary power
that is excluded is the power described in Section 21225(d). Otherwise,
distributive fiduciary powers are subject to the statutory rule. Such
powers are usually nongeneral powers.
Example (I17)—Trustee’ s discretionary powers over income and
corpus. G devised property in trust, the terms of which were that
the trustee was authorized to accumulate the income or pay it or a
portion of it out to A during A’s lifetime; after A’s death, the
trustee was authorized to accumulate the income or to distribute
it in equal or unequal shares among A’s children until the death
of the survivor; and on the death of A’s last surviving child to
pay the corpus and accumulated income (if any) to B. The
trustee was also granted the discretionary power to invade the
corpus on behalf of the permissible recipient or recipients of the
income.

The trustee’s nongeneral powers to invade corpus and to
accumulate or spray income among A’s children are not excluded
by Section 21225(d), nor are they initially valid under Section
21207(a). ‘Their validity is, therefore, governed by Section
21207(b). Both powers become invalid thereunder, and hence no
longer exercisable, 90 years after G’s death.

It is doubtful that the powers will become invalid, because
the trust will probably terminate by its own terms earlier than the
expiration of the allowable 90-year period. But if the powers do
become invalid, and hence no longer exercisable, they become
invatid as of the time the allowable 90-year period expires. Any
exercises of either power that took place before the expiration of
the allowable 90-year period are not invalidated retroactively. In
addition, if the powers do become invalid, a court in an
appropriate proceeding must reform the instrument in accordance
with the provisions of Section 21220.
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F. The Validity of the Donee’s Exercise of a Valid Power

1. Donee’s Exercise of Power
The fact that a power of appointment is valid, either because it (1) was
"not subject to the statutory nile to begin with, (2) is initially valid under
Sections 21206(a) or 21207(=), or (3) becomes valid under Sections
21206(b) or 21207(b), means merely that the power can be validly
exercised. It does not mean that any exercise that the donee decides to
make is valid. The validity of the interests or powers created by the
exercise of a valid power is a separate matter, governed by the provisions
of this chapter. A key factor in deciding the validity of such appointed
interests or appointed powers is determining when they were created for
purposes of this chapter. Under Sections 21211 and 21212, as explained
in the Background to those sections, the time of creation is when the
power was exercised if it was a presently exercisable general power; and
if it was a nongeneral power or a general testamentary power, the time of
creation is when the power was created. This is the rule generally
accepted at common law (see Restatement (Second) of Property
(Donative Transfers) § 1.2, comment d (1983); Restatement of Property
§ 392 (1944)), and it is the rule adopted under this chapter (except for
purposes of Section 21202 only, as explained in the Background to
Section 21202).

Example (18) — Exercise of a nongeneral power of appointment.
G was the life income beneficiary of a trust and the donee of a
nongeneral power of appointment over the succeeding remainder
interest, exercisable in favor of M's descendants (except G). The
trust was created by the will of G’s mother, M, whe predeceased
him. G exercised his power by his will, directing the income to
be paid after his death to his brother B's children for the life of
the survivor, and upon the death of B’s last surviving child, to
pay the corpus of the trust to B's grandchildren. B predeceased
M; B was survived by his two children, X and ¥, who also
survived M and G.

G's power and his appointment are valid. The power and the
appointed interests were created at M’s death when the power
was created, not on G’s death when it was exercised. See
Sections 21210-21211. G’s power passes Section 21207(a)’s test
for initial validity: G himself is the validating life. G’s
appointment also passes Section 21205{(a)’'s test for initial
validity: Since B was dead at M’s death, the validating life is the
survivor of B’s children, X and Y,
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Suppose that G’s power was exercisable only in favor of G's
own descendants, and that G appointed the identical interests in
favor of his own children and grandchildren. Suppose further
that at M's death, G had two children, X and Y, and that a third
child, Z, was born later. X, Y, and Z survived G. In this case,
the remainder interest in favor of G’s grandchildren would not
pass Section 21205(a)’s test for initial validity. Its validity
would be governed by Section 21205(b), under which it would
be valid if G’s last surviving child died within 90 years after M’s
death.

If G's power were a pgeneral testamentary power of
appointment, rather than a nongeneral power, the solution would
be the same. The period of the statutory rule with respect to
interests created by the exercise of a general testamentary power
starts to run when the power was created (at M's death, in this
example), not when the power was exercised {at G’s death).

Example (19) — Exercise of a presently exercisable general
power of appointment. G was the life income beneficiary of a
trust and the donee of a presently exercisable general power of
appointment over the succeeding remainder intereat. G exercised
the power by deed, directing the trustee after his death to pay the
income to G's children in equal shares for the life of the survivor,
and upon the death of his last surviving child to pay the corpus of
the trust to his grandchildren.

The validity of G’s power is not in question: A presently
exercisable general power of appointment is not subject to the
statutory rule against perpetuities. G's appointment, however, is
subject to the statutory rute. If G reserved a power to revoke his
appointment, the remainder interest in favor of G’s grandchildren
passes Section 21205(a)’s test for initial validity. Under Sections
21210-21211, the appointed remainder interest was created at
G’s death, The validating life for his grandchildren’s remainder
interest is G’s last surviving child.

If G’s appointment were irrevocable, however, the
grandchildren’s remainder interest fails the test of Section
21205(a) for initial validity. Under Sections 21210-21211, the
appointed remainder interest was created upon delivery of the
deed exercising G's power (or when the exercise otherwise
became effective). Since the validity of the grandchildren’s
remainder interest is governed by Section 21205(b}, the
remainder interest becomes invalid, and the disposition becomes
subject to reformation under Section 21220, if G's last surviving
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child lives beyond 90 years after the effective date of G’s
appointment,

Example (20) — Exercises of successively created nongeneral
powers of appointment. G devised property to A for life,
remainder to such of A’s descendants as A shall appoint. At his
death, A exercised his nongeneral power by appointing to his
child B for life, remainder to such of B's descendants as B shall
appoint. At his death, B exercised his nongeneral power by
appointing to his child C for life, remainder to C’s children. A
and B were living at G’s death. Thereafter, C was bom. A later
died, survived by B and C. B then died survived by C.

A’s nongeneral power passes Section 21207(a)’s test for
initial validity. A is the validating life, B’s nongeneral power,
created by A’s appointment, alsc passes Section 21207(a)’s test
for initial validity. Since under Sections 21210-21211 the
appointed interests and powers are created at G’s death, and since
B was then alive, B is the validating life for his nongeneral
power. (If B had been born after G's death, however, his power
would have failed Section 21207(a)’s test for initial validity; its
validity would be governed by Section 21207(b), and would turn
on whether or not it was exercised by B within 90 years after G’s
death.)

Although B's power is valid, his exercise may be partly
invalid, The remainder interest in favor of C’s children fails the
test of Section 21205(a) for initial validity. The period of the
statutory rule begins to run at G's death, under Sections 21210-
21212. (Since B’s power was a nongeneral power, B’s
appointment under the common law relation back doctrine of
powers of appointment is treated as having been made by A. If
B’s appointment related back no further than that, of course, it
would have been validated by Section 21205(a) because C was
alive at A’s death. However, A’s power was also a nongeneral
power, so relation back goes another step. A’s appointment —
which now includes B’s appointment — is treated as having been
made by G.) Since C was not alive at G’s death, he cannot be the
validating life. And, since C might have more children more
than 21 years after the deaths of A and B and any other
individual who was alive at G’s death, the remainder interest in
favor of his children is not initially validated by Section
21205(a). Instead, its validity is governed by Section 21205(b),
and turns on whether or not C dies within 90 years after G's
death.

67
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Note that if either A’s power or B's power (or both) had been
a general testamentary power rather than a nongeneral power, the
above solution would not change. However, if either A’s power
or B’s power (or both) had been a presently exercisable general
power, B’s appointment would have passed Section 21205(a)’s
test for initial validity. (If A had the presently exercisable
general power, the appointed interests and power would be
created at A’s death, not G's; and if the presently exercisable
general power were held by B, the appointed interests and power
would be created at B's death.)

2. Common Law “Second-Look” Doctrine

As indicated above, both at common law and under this chapter
(except for purposes of Section 21202 only, as explained in the
Background to that section), appointed interests and powers established
by the exercise of a general testamentary power or a nongeneral power
are created when the power was created, not when the power was
exercised. In applying this principle, the commeon law recognizes a so-
called doctrine of second-look, under which the facts existing on the date
of the exercise are taken into account in determining the validity of
appointed interests and appointed powers. E.g., Warren’s Estate, 320 Pa.
112, 182 A. 396 (1930); In re Estate of Bird, 225 Cal. App. 2d 196, 37
Cal, Rptr. 288 (1964). The common law’s second-look doctrine in effect
constitutes a limited wait-and-see doctrine, and is therefore subsumed
under but not totally superseded by this chapter. The following example,
which is a variation of Example {18) above, illustrates how the second-
look doctrine operates at common law and how the situation would be
analyzed under this chapter.

Example (21) — Second-look case. G was the life income
beneficiary of a trust and the donee of a nongeneral power of
appointment over the succeeding remainder interest, exercisable
in favor of G's descendants. The trust was created by the will of
his mother, M, who predeceased him. G exercised his power by
his will, directing the income to be paid after his death to his
children for the life of the survivor, and upon the death of his last
surviving child, to pay the corpus of the trust to his
grandchildren. At M’s death, G had two children, X and Y. No
further children were born to G, and at his death X and Y were
still living.

The common law solution of this example is as follows: G’s
appointment is valid under the common law rule. Although the
period of the rule begins to run at M’s death, the facts existing at
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G’s death can be taken into account, This second look at the
facts discloses that G had no additional children. Thus the
possibility of additional children, which existed at M’s death
when the period of the rle began to run, is disregarded. The
survivor of X and Y, therefore, becomes the validating life for
the remainder interest in favor of G’s grandchildren, and G's
appointment is valid. The common law’s second-look doctrine
would not, however, save G’s appointment if he actually had one
or more children after M’s death and if at least one of these after-
born children survived G.

Under this chapter, if no additional children are born to G
after M’s death, the common law second-look doctrine can be
invoked as of G’s death to declare G’s appointment then to be
valid under Section 21205(a); no further waiting is necessary.
However, if additional children are born to G and one or more of
them survives G, Section 21205(b) applies and the validity of
G’s appointment depends on G's last surviving child dying
within 90 years after M's death.

3. Additioral References
Restatement (Second) of Property (Donative Transfers) §1.2
comments d, f, g, & h; § 1.3 comment g; § 1.4 comment 1 (1983).

BACKGROUND TO SECTION 21208

[Adapted from Comment B to Section 1 of the Uniform Statutory
Rule Against Perpetuities (1986)]

The rule established in Section 21208 plays a significant role in the
search for a validating life. Section 21208 declares that the possibility
that a child will be bom to an individual after the individual’s death is to
be disregarded. It is important to note that this rule applies only for the
purposes of determining the validity of an interest (or power of
appointment) under Section 21205(a}, 21206{a) or 21207{(a). The rule of
Section 21208 does not apply, for example, to questions such as whether
or not & child who is bomn to an individual after the individual’s death
qualifies as a taker of a beneficial interest — as a member of a class or
otherwise. Neither Section 21208, nor any other provision of this
chapter, supersedes the widely accepted common law principle,
sometimes codified, that a child in gestation {a child sometimes
described as a child en ventre sa mere) who is later born alive is regarded
as alive at the commencement of gestation.
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The limited purpose of Section 21208 is to solve a perpetuity problem
caused by advances in medical science. The problem is illustrated by a
case such as Example (1) in the Background to Section 21205 — “to A
for life, remainder to A’s children who reach 21.” When the common
law rule was developing, the possibility was recognized, strictly
speaking, that one or more of A’s children might reach 21 more than 21
years after A’s death. The possibility existed because A’s wife {who
might not be a life in being) might be pregnant when A died. If she was,
and if the child was bom viable a few months after A’s death, the child
could not reach his or her 21st birthday within 21 years after A’s death.
The device then invented to validate the interest of A’s children was to
“extend” the allowable perpetuity period by tacking on a period of
gestation, if needed. As a result, the common law perpetuity period was
comprised of three components: (1) a life in being (2) plus 21 years (3)
plus a period of gestation, when needed. Today, thanks to sperm banks,
frozen embryos, and even the possibility of artificially maintaining the
body functions of deceased pregnant women long enough to develop the
fetus to viability — advances in medical science unanticipated when the
common law rule was in its developmental stages — having a pregnant
wife at death is no longer the only way of having children after death.
These medical developments, and uadoubtedly others to come, make the
mere addition of a period of gestation inadequate as a device to confer
initial validity under Section 21205(a) on the interest of A’s children in
the above example. The rule of Section 21208, however, does ensure the
initial validity of the children’s interest. Disregarding the possibility that
children of A will be born after his death allows A to be the validating
life. None of his children, under this assumption, can reach 21 more than
21 years after his death.

Note that Section 21208 subsumes not only the case of children
conceived after death, but also the more conventional case of children in
gestation at death. With Section 21208 in place, the third component of
the common law perpetuity period is unnecessary and has been
jettisoned. The perpetuity period recognized in Section 21205{a),
21206(a), or 21207(a) has only two components: (1) a life in being (2)
plus 21 years.

As to the legal status of conceived-after-death children, that question
has not yet been resolved. For example, if in Example (1) in the
Background to Section 21205 it in fact turns out that A does leave sperm
on deposit at a sperm bank and if in fact A’s wife does become pregnant
as a result of artificial insemination, the child or children produced
thereby might not be included at all in the class gift. Cf. Restatement
(Second) of Property (Donative Transfers) Introductory Note to Ch. 26,
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at 2-3 (Tent. Draft No. 9, 1986). Without trying to predict how that
matter will be settled in the future, the best way to handle the problem
from the perpetuity perspective is Section 21208's rule requiring the
possibility of post-death children to be disregarded.

BACKGROUND TO SECTION 21210

[Adapted from the Comment to Section 2{a) of the Uniform
Statutory Rule Against Perpetuities (1986)]

General Principles of Property Law; When Nonvested Property
Interests and Powers of Appointment Are Created

Under Sections 21205-21207, the period of time allowed by the
statutory rule against perpetuities is marked off from the time of creation
of the nonvested property interest or power of appointment in question.
Section 21202, with certain exceptions, provides that this chapter applies
only to nonvested property interests and powers of appointment created
on or after the operative date of this chapter.

Except as provided in Sections 21211 and 21212, and in Section
21202(b) for purposes of that section only, the time of creation of
nonvested property interests and powers of appointment is determined
under general principles of property law.

Since a will becomes effective as a dispositive instrument upon the
decedent’s death, not upon the execution of the will, general principles of
property law determine that the time when a nonvested property interest
or a power of appointment created by will is created is at the decedent’s
death.

With respect to a nonvested property interest or a power of
appointment created by inter vivos transfer, the time when the interest or
power ig created is the date the transfer becomes effective for purposes of
property law generally, normally the date of delivery of the deed.

With respect to a nonvested property imterest or a power of
appointment created by the testamentary or inter vivos exercise of a
power of appointment, general principles of property law adopt the
“relation back” doctrine. Under that doctrine, the appointed interests or
powers are created when the power was created not when it was
exercised, if the exercised power was a nongeneral power or a general
testamentary power. If the exercised power was a general power
presently exercisable, the relation back doctrine is not followed; the time
of creation of the appointed property interests or appointed powers is
regarded as the time when the power was irrevocably exercised, not when
the power was created.
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BACKGROUND TO SECTION 21211

[Adapted from the Comment to Section 2(b} of the Uniform
Statutory Rule Against Perpetuities (1986)]

1. Postponement, for Purposes of This Chapter, of the Time When a
Nonvested Property Interest or a Power of Appointment Is Created
in Certain Cases

The reason that the significant date for purposes of this chapter is the
date of creation is that the unilateral control of the interest {or the interest
subject to the power) by one person is then relinquished. In certain cases,
all beneficial rights in a property interest (including an interest subject to
a power of appointment) remain under the unilateral control of one
person even after the delivery of the deed or even after the decedent’s
death. In such cases, under Section 21211, the interest or power is
created, for purposes of this chapter, when no person, acting alone, has a
power presently exercisable to become the unqualified beneficial owner
of the property interest (or the property interest subject to the power of
appointment).

Example (1) — Revocable inter vivos trust case. G conveyed
property (o a trustee, directing the trustee to pay the net income
therefrom to himself (G) for life, then to G’s son A for his life,
then to A's children for the life of the survivor of A’s children
who are living at G’s death, and upon the death of such last
surviving child, the corpus of the trust is to be distributed among
A’s then-living descendants, per stirpes. G retained the power to
revoke the trust.

Because of G’s reservation of the power to revoke the trust,
the creation for purposes of this chapter of the nonvested
property interests in this case occurs at G’s death, not when the
trust was established. This is in accordance with common law,
for purposes of the common law rule against perpetuities. Cook
v. Horn, 214 Ga. 289, 104 5.E.2d 461 (1958).

The rationale that justifies the postponement of the time of creation in
such cases is as follows. A person, such as G in the above example, who
alone can exercise a power to become the unqualified beneficial owner of
a nonvested property interest is in effect the owner of that property
interest. Thus, any nonvested property interest subject to such a power is
not created for purposes of this chapter until the power terminates (by
release, expiration at the death of the donee, or otherwise). Similarly, as
noted above, any property interest or power of appointment created in an
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appointee by the irrevocable exercise of such a power is created at the
time of the donee’s irrevocable exercise.

For the date of creation to be postponed under Section 21211, the
power need not be a power to revoke, and it need not be held by the
settlor or transferor. A presently exercisable power held by any person
acting alone to make himself the unqualified beneficial owner of the
nonvested property interest or the property interest subject to a power of
appointment is sufficient. If such a power exists, the time when the
interest or power is created, for purposes of this chapter, is postponed
until the termination of the power (by irrevocable exercise, release,
contract to exercise or not to exercise, expiration at the death of the
donee, or otherwise). An example of such a power that might not be held
by the settlor or transferor is a power, held by any person who can act
alone, fully to invade the corpus of a trust.

An important consequence of the idea that a power need not be held by
the settior for the time of creation to be postponed umder this section is
that it makes postponement possible even in cases of testamentary
transfers.

Example (2) — Testamentary trust case. G devised property in
trust, directing the trustee to pay the income “to A for life,
remainder to such persons (including A, his creditors, his estate,
and the creditors of his estate) as A shall appoint; in default of
appointment, the property to remain in trust to pay the income to
A’g children for the life of the survivor, and upon the death of
A’s last surviving child, to pay the corpus to A’s grandchildren.”
A survived G,

If A exercises his presently exercisable general power, any
nonvested property interest or power of appointment created by
A’s appointment is created for purposes of this chapter when the
power is exercised. If A does not exercise the power, the
nonvested property interests in G's gift-in-default clause are
created when A’s power terminates (at A's death). In either case,
the postponement is justified because the tramsaction is the
equivalent of G’s having devised the full remainder interest
(following A’s income interest) to A and of A’s having in turn
transferred that interest in accordance with his exercise of the
power or, in the event the power is not exercised, devised that
interest at his death in accordance with G’s gift-in-default clause.
Note, however, that if G had conferred on A a nongeneral power
or a general testamentary power, A’s power of appointment, any
nonvested property interest or power of appointment created by
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A’s appointment, if any, and the nonvested property interests in
G’s gift-in-default clause would be created at G's death,

2. Ungualified Beneficial Owner of the Nonvested Property Interest or
the Property Interest Subject to a Power of Appointment

For the date of creation to be postponed under Section 21211, the
presently exercisable power must be one that entitles the donee of the
power to become the unqualified beneficial owner of the nonvested
property interest (or the property interest subject to a nongeneral power
of appointment, a general testamentary power of appointment, or a
general power of appointment not presently exercisable because of a
condition precedent). This requirement was met in Example (2), above,
because A could by appointing the remainder interest to himself become
the unqualified beneficial owner of all the nonvested property interests in
G’s gift-in-default clause. n Example (2) it is not revealed whether A, if
he exercised the power in his own favor, also had the right as sole
beneficiary of the trust to compel the termination of the trust and possess
himself as unqualified beneficial owner of the property that was the
subject of the trust. Having the power to compel termination of the trust
is not necessary. If, for example, the trust in Example (2) was a
spendthrift trust or contained any other feature that under Section 15403
would prevent A as sole beneficiary from compelling termination of the
trust, A’s presently exercisable general power over the remainder interest
would still postpone the time of creation of the nonvested property
interests in G’s gift-in-default clause because the power enables A to
become the unqualified beneficial owner of such interests.

Furthermore, it is not necessary that the donee of the power have the
power to become the unqualified beneficial owner of all beneficial rights
in the trust. In Example (2), the property interests in G’s gift-in-default
clause are not created for purposes of this chapter until A’s power expires
(or on A’s appointment, until the power’s exercise) even if someone
other than A was the income beneficiary of the trust.

3. Presently Exercisable Power

For the date of creation to be postponed under Section 21211, the
power must be presenty exercisable. A testamentary power does not
qualify. A power not presently exercisable because of a condition
precedent does not qualify. If the condition precedent later becomes
satisfied, however, so that the power becomes presently exercisable, the
interests or powers subject thereto are not created, for purposes of this
chapter, until the termination of the power. The common law decision of
Fitzpatrick v. Mercantile Safe Deposit Co., 220 Md. 534, 155 A.2d 702
{1959), appears to be in accord with this proposition.
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Example (3) — General power in unborn child case. G devised
property “to A for life, then to A’s first-bom child for life, then to
such persons, inclading A’s first-born child or such child’s estate
or creditors, a3 A’s first-born child shall appoint.” There was a
further provision that in defanlt of appointment, the trust wouid
continue for the benefit of G’s descendants. G was survived by
his daughter (A), who was then childless. After G’s death, A had
achild, X, A then died, survived by X.

As of G's death, the power of appointment in favor of A’s
first-born child and the property interests in G's gift-in-default
clause would be regarded as having been created at G’s death
because the power in A’s first-bom child was then a generat
power not presently exercisable because of a condition precedent.

At X’s birth, X's general power became presently exercisable
and excluded from the statutory rule. X's power also qualifies as
a power exercisable by ome person alone to become the
unqualified beneficial owner of the property interests in G's gift-
in-default clause. Consequently, the nonvested property interests
in G's gift-in-default clause are not created, for purposes of this
chapter, until the termination of X's power. If X exercises his
presently exercisable general power, before or after A’s death,
the appointed interests or powers are created, for purposes of this
chapter, as of X's exercise of the power.

4. FPartial Powers

For the date of creation to be postponed under Section 21211, the
person must have a presently exercisable power to become the
unqualified beneficial owner of the full nonvested property interest or the
property interest subject to a power of appointment described in Section
21206 or 21207. K, for example, the subject of the transfer was an
undivided interest such as a one-third tenancy in common, the power
qualifies even though it relates only to the undivided one-third interest in
the tenancy in common; it need not relate to the whole property. A
power to become the unqualified beneficial owner of only part of the
nonvested property interest or the property interest subject to a power of
appointment, however, does not postpone the time of creation of the
interests or powers subject thereto, unless the power is actually exercised.

Example (4) — "5 and 5" power case. G devised property in
trust, directing the trustee to pay the income “to A for life,
remainder to such persons (including A, his creditors, his estate,
and the creditors of his estate} as A shall by will appoint;” in
default of appointment, the governing instrument provided for
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the property to continue in trust. A was given a noncumulative
power to withdraw the greater of $5,000 or 5% of the corpus of
the trust annually. A survived G. A never exercised his
noncumulative power of withdrawal.

(’s death marks the time of creation of: A’s testamentary
power of appointment; any nonvested property interest or power
of appointment created in G’s gift-in-default clause; and any
appointed interest or power created by a testamentary exercise of
A’s power of appointment over the remainder interest. A’s
general power of appointment over the remainder interest does
not postpone the time of creation because it is not a presently
exercisable power. A’s noncumulative power to withdraw a
portion of the trust each year does not postpone the time of
creation as to all or the portion of the trust with respect to which
A allowed his power to lapse each year because A's power is a
power over only part of any nonvested property interest or
property interest subject to a power of appointment in G’s gift-in-
default clanse and over only part of any appointed interest or
power created by a testamentary exercise of A’s general power of
appointment over the remainder interest. The same conclusion
has been reached at common law, See Ryan v. Ward, 192 Md.
342, 64 A.2d 258 (1949).

If, however, in any year A exercised his noncumulative
power of withdrawal in a way that created a nonvested property
interest (or power of appointment) in the withdrawn amount (for
example, if A directed the trustee to transfer the amount
withdrawn directly into a trust created by A), the appointed
interests (or powers) would' be created when the power was
exercised, not when G died.

5. Incapacity of the Donee of the Power

The fact that the donee of a power lacks the capacity to exercise it, by
reason of minority, mental incompetency, or any other reason, does not
prevent the power held by such person from postponing the time of
creation under Section 21211, umless the governing instrument
extinguishes the power (or prevents it from coming into existence) for
that reason.
6. Joint Powers — Community Property; Marital Property

For the date of creation to be postponed under Section 21211, the
power must be exercisable by one person alope. A joint power does not
qualify, except that, under Section 21211(b), a joint power over
community property (or over marital property under a Uniform Marital
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Property Act held by individuals married to each other, pursuant to the
definition of community property in Section 46) is, for purposes of this
chapter, treated as a power exercisable by one person acting alone. See
- Restatement (Second) of Property (Donative Transfers) § 1.2 comment b
& illustrations 5, 6, & 7 (1983) for the rationale supporting the enactment
of the bracketed sentence and examples illustrating its principle.

BACKGROUND TO SECTION 21212

{Adapted from the Comment to Section 2(c) of the Uniform
Statutory Rule Against Perpetuities (1986}]

No Staggered Periods
For purposes of this chapter, Section 21212 in effect treats a transfer of

property to a previously funded trust or other existing property
arrangement as having been made when the nonvested property interest
or power of appointment in the original contribution was created. The
purpose of Section 21212 is 1o avoid the administrative difficulties that
would otherwise result where subsequent transfers are made to an
existing irrevocable trust. Without Section 21212, the allowable period
under the statutory rule would be marked off in such cases from different
times with respect to different portions of the same trust.

Example (5} — Series of transfers case. In Year One, G created

an irrevocable inter vivos trust, funding it with $20,000 cash. In

Year Five, when the value of the investments in which the

original $20,000 contribution was placed had risen to a value of

$30,000, G added $10,000 cash to the trust. G died in Year Ten.

G’s will poured the residuary of his estate into the trust. G's

residuary estate consisted of Blackacre (worth $20,000) and

securities (worth $80,000). At G’s death, the value of the

investments in which the original $20,000 contribution and the

subsequent $10,000 contribution were placed had risen to a value

of $50,000.

Were it not for Section 21212, the allowable period under the
statutory rule would be marked off from three different times:
Year One, Year Five, and Year Ten. The effect of Section 21212
is that the allowable period under the statutory rule starts running
only once — in Year One — with respect to the entire trust. This
result is defensible not omly to prevent the administrative
difficulties inherent in recognizing staggered periods. It also is
defensible because if G’s inter vivos trust had contained a
perpetuity saving clause, the perpetuity-period component of the
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clause would be geared to the time when the original contribution
to the trust was made; this clause would cover the subsequent
contributions as well. Since the major justification for the
adoption by this chapter of the wait-and-see method of perpetuity
reform is that it amounts to a statutory insertion of a saving
clause, Section 21212 is consistent with the theory of this

chapter.

BACKGROUND TO SECTION 21220

{Adapted from the Comment to Section 3 of the Uniform Statutory
Rule Against Perpetuities (1986)]

1. Reformation

This section requires a court, on petition of an interested person, to
reform a disposition whose validity is governed by the wait-and-see
element of Section 21205(b}, 21206(b), or 21207(b) so that the reformed
disposition is within the limits of the 90-year period allowed by those
sections, in the manner deemed by the court most closely to approximate
the transferor’s manifested plan of distribution, in three circumstances:
First, when (after the application of the statutory rule) a nonvested
property interest or a power of appointment becomes invalid under the
statutory rule; second, when a class gift has not but still might become
inrvalid under the statutory rule and the time has arrived when the share of
one or more class members is to take effect in possesgion or enjoyment;
and third, when a nonvested property interest can vest, but cannot do so
within the allowable 90-year period under the statutory rule.

It is anticipated that the circumstances requisite to reformation will
seldom arise, and consequently that this section will be applied
infrequently. If, however, one of the three circumstances arises, the court
in reforming is authorized to alter existing interests or powers and to
create new interests or powers by implication or construction based on
the transferor’s manifested plan of distribution as a whole. In reforming,
the court is urged not to invalidate any vested interest retroactively (the
doctrine of infectious invalidity having been superseded by this chapter,
as indicated in the Background to Section 21201). The court is also
urged not to reduce an age contingency in excess of 21 unless it is
absolutely necessary, and if it is deemed necessary to reduce such an age
contingency, not to reduce it automatically to 21 but rather to reduce it no
lower than absolutely necessary. See Example (3) below; Waggoner,
Perperuity Reform, 81 Mich. L. Rev. 1718, 1755-59 (1983); Langbein &
Waggoner, Reformation of Wills on the Ground of Mistake: Change of
Diirection in American Law?, 130 U, Pa. L. Rev. 521, 546-49 (1982).
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2, Judicial Sale of Land Affected by Future Interesis

Although this section — except for cases that fall under subdivisions
{b) or (¢) — defers the time when a court is directed to reform a
disposition until the expiration of the aliowable 90-year waiting period,
this section is not to be understood as preventing an earlier application of
other remedies. In particular, in the case of interests in land not in trust,
the principle, codified in many states, is widely recognized that there is
judicial authority, under specified circumstances, to order a sale of land
in which there are future interests. See 1 American Law of Property
§% 4.98-.99 (A. Casner ed. 1952); L. Simes & A. Smith, The Law of
Future Interests §§ 1941-46 (2d ed. 1956); see also Restatement of
Property § 179, at 485-95 (1936); L. Simes & C. Taylor, Improvement of
Conveyancing by Legislation 235-38 (1960). Nothing in Section 21220
should be taken as precluding this type of remedy, if appropriate, before
the expiration of the allowable 90-year waiting period.

3. Duration of the Indestructibility of Trusts — Termination of Trusts
by Beneficiaries

As noted in the Background to Section 21201, it is generally accepted
that a trust cannot remain indestructible beyond the period of the rule
against perpetuities. Under this chapter, the period of the rule against
perpetuities applicable to a trust whose validity is governed by the wait-
and-see element of Section 21205(b), 21206(b), or 21207(b) is 90 years.
The result of any reformation under Section 21220 is that all nonvested
property interests in the trust will vest in interest {or terminate) no later
than the 90th anniversary of their creation. In the case of trusts
containing a nonvested property interest or a power of appointment
whose validity is governed by Section 21205(b), 21206(b), or 21207(b),
courts can therefore be expected to adopt the rule that no purpose of the
seftlor, expressed in or implied from the governing instrument, can
prevent the beneficiaries of a trust other than a charitable trust from
compelling its termination after 90 years after every nonvested property
interest and power of appointment in the trust was created.

4. Subdivision (a): Invalid Property Interest or Power of Appoiniment
Subdivision (a} is illustrated by the following examples.
Example (1) — Multiple generation trust. G devised property in
trust, directing the trustee to pay the income “to A for life, then
to A’s children for the life of the survivor, then to A's
grandchildren for the life of the survivor, and on the death of A’s
last surviving grandchild, the corpus of the trust is to be divided
among A’s then living descendants per stirpes; if none, 10" a
specified charity. G was survived by his child {A) and by A’s
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two minor children (X and Y). After G's death, another child (Z)
was born to A, Subsequently, A died, survived by his children
(X, Y, and Z) and by three grandchildren (M, N, and O).

- There are four interests subject to the statutory rule in this
example: (1) the income interest in favor of A’s children, (2) the
income interest in favor of A’s grandchildren, (3) the remainder
interest in the corpus in favor of A’s descendants who survive the
death of A’s last surviving grandchild, and (4) the alternative
remainder interest in the corpus in favor of the specified charity.
The first interest is initially valid under Section 21205(a); A is
the validating life for that interest. There is no validating life for
the other three interests, and so their validity is governed by
Section 21205(b).

If, as is likely, A and A’s children all die before the 90th
anpiversary of G’s death, the income interest in favor of A’s
grandchildren is valid under Section 21205(b).

If, as is also likely, some of A's grandchildren are alive on

the 90th anniversary of G’s death, the alternative remainder
interests in the corpus of the trust then become invalid under
Section 21205(b), giving rise to Section 21220(a)’s prerequisite
to reformation. A court woukd be justified in reforming G’s
disposzition by closing the class in favor of A’s descendants ag of
the 90th anniversary of G’s death (precluding new entrants
thereafter), by moving back the condition of survivorship on the
class so that the remainder interest is in favor of G’s descendants
who survive the 90th anniversary of G’s death (rather than in
favor of those who survive the death of A’s last surviving
grandchild), and by redefining the class so that its makeup is
formed as if A’s last surviving grandchild died on the 90th
anniversary of G’s death,
Example (2) — Sub-class case. G devised property in trust,
directing the trustee to pay the income “to A for life, then in
equal shares to A’s children for their respective lives; on the
death of each child the proportionate share of corpus of the one
so dying shall go to the descendants of such child surviving at
such child’s death, per stirpes.” G was survived by A and by A’s
two children (X and Y). After G’s death, another child (Z) was
born to A. Subsequently, A died, survived by X, Y, and Z.

Under the sub-lass doctrine, each remainder interest in favor
of the descendants of a child of A is treated separately from the
others. Consequently, the remainder interest in favor of X’s
descendants and the remainder interest in favor of Y's
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descendants are valid under Section 21205(a: X is the
validating life for the one, and Y is the validating life for the
other.

- The remainder interest in favor of the descendants of Z is not
validated by Section 21205(a) because Z, who was not alive
when the interest was created, could have descendants more than
21 years after the death of the survivor of A, X, and Y. Instead,
the validity of the remainder interest in favor of Z's descendants
is governed by Section 21205(b), under which its validity
depends on Z’s dying within 90 years after G’s death.

Although unlikely, suppose that Z is still living 90 years
after G’s death. The remainder interest in favor of Z's
descendants will then become invalid under the statutory rule,
giving rise to subdivision (a)’s prerequisite to reformation. In
such circumstances, a court weuld be justified in reforming the
remainder interest in favor of Z’s descendants by making it
indefeasibly vested as of the 90th anniversary of G's death. To
do this, the court would reform the disposition by eliminating the
condition of survivorship of Z and closing the class to new
entrants after the 90th anniversary of G’s death.

5. Subdivision (b); Class Gifts Not Yet Invalid
Subdivision {b), which, upon the petition of an interested person,
requires reformation in certain cases where a class gift has not but stll
might become invalid under the statutory rule, is illustrated by the
following examples.
Example {3) — Age contingency in excess of 21. G devised
property in trust, directing the trustee to pay the income “to A for
life, then to A’s children; the corpus of the trust is to be equally
divided among A’s children who reach the age of 30.” G was
survived by A, by A’s spouse (H), and by A’s two children (X
and Y), both of whom were under the age of 30 when G died.
Since the remainder interest in favor of A’s children who
reach 30 ig a class gift, at common law (Leake v. Robingon, 2
Mer. 363, 35 Eng. Rep. 979 (Ch. 1817)) and under this chapter
{see the Background to Section 21201} the interests of all
potential class members must be valid or the class gift is totally
invalid. Although X and Y will either reach 30 or die under 30
within their own lifetimes, there is at G’s death the possibility
that A will have an afterborn child {Z) who will reach 30 or die
under 30 more than 21 years after the death of the survivor of A,
H, X, and Y. There is no validating life, and the class gift is
therefore not validated by Section 21205(a).
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Under Section 21205(b), the children’s remainder interest
becomes invalid only if an interest of a class member neither
vests nor terminates within 90 years after G’s death. If in fact
there is an afterborn child (Z), and if upon A’s death, Z has at
least reached an age such that he cannot be alive and under the
age of 30 on the 90th anniversary of G’s death, the class gift is
valid. (Note that at Z's birth it would have been known whether
or not Z could be alive and under the age of 30 on the 90th
anniversary of G's death; nevertheless, even if it was then certain
that Z could not be alive and under the age of 30 on the 90th
anniversary of G’s death, the class gift could not then bave been
declared valid because, A being alive, it was then possible for
one or more additional children to have later been bom to or
adopted by A.)

Although unlikely, suppose that at A’s death (prior to the
expiration of the 90-year period), Z's age was such that he could
be alive and under the age of 30 on the 90th anniversary of G’s
death. Suppose further that at A's death X and Y were over the
age of 30. Z'’s interest and hence the class gift as a whole is not
yet invalid under the statutory rule because Z might die under the
age of 30 within the remaining part of the 90-year period
following G's death; but the class gift might become invalid
because Z might be alive and under the age of 30, 90 years after
(’s death. Consequently, the prerequisites to reformation set
forth in subdivision (b) are satisfied, and a court would be
justified in reforming G’s disposition to provide that Z’s interest
is contingent on reaching the age he can reach if he lives to the
90th anniversary of G's death. Thiz would render Z's interest
valid so far as the statutory rule against perpetuities is concerned,
and allow the class gift as a whole to be declared valid. X and Y
would thus be entitled immediately to their one-third shares each.
If Z's interest later vested, Z would receive the remaining one-
third share. If Z failed to reach the required age under the
reformed disposition, the remaining one-third share would be
divided equally between X and Y or their successors in interest.
Example (4) — Case where subdivision (b) applies, not involving
an age contingency in excess of 21. G devised property in trust,
directing the trustee to pay the income “to A for life, then fo A's
children; the corpus of the trust is to be equally divided among
A’s children who graduate from an accredited medical school or
law school.” G was survived by A, by A’s spouse (H), and by
A’s two minor children (X and Y).
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As in Example (3), the remainder interest in favor of A’s
children is a class gift, and the common law principle is not
superseded by this chapter by which the interests of all potential
class members must be-valid or the class gift is totally invalid.
Although X and Y will either graduate from an accredited
medical or law school, or fail to do so, within their own
lifetimes, there is at G's death the possibility that A will have an
after-born child (Z), who will graduate from an accredited
medical or law school {or die without having done either) more
than 21 years after the death of the survivor of A, H, X, and Y.
The class gift wonld not be valid under the common law rule and
is, therefore, not validated by Section 21205(a).

Under Section 21205(b), the children’s remainder interest
becomes invalid only if an interest of a class member neither
vests nor terminates within 90 years after G’s death.

Suppose in fact that there is an afterbomn child (Z), and that at
A’s death Z was a freshman in college. Suppose further that at
A’s death X had graduated from an accredited law school and
that Y had graduated from an accredited medical school. Z's
interest and hence the class gift as a whole is not yet invalid
under Section 21205(b) because the 90-year period following G’s
death has not yet expired; but the class gift might become invalid
because Z might be alive but not a graduate of an accredited
medical or law school 90 years after G’s death. Consequently,
the prerequisites to reformation set forth in Section 21220(b) are
satisfied, and a court would be justified in reforming G’'s
disposition to provide that Z’s interest is contingent on
graduating from an accredited medical or law school within 90
years after G’s death, This would render Z's interest valid so far
as the Section 21205¢(b) is concerned and allow the class giftas a
whole to be declared valid. X and Y would thus be entitled
immediately to their one-third shares each. If Z’s interest later
vested, Z would receive the remaining one-third share. If Z
failed to graduate from an accredited medical or law school
within the allowed time under the disposition as so reformed, the
remaining one-third share would be divided equally between X
and Y or their successors in interest.

6. Subdivision (c): Interests that Can Vest But Not Within the
Allowable 90-Y ear Period

In exceedingly rare cases, an interest might be created that can vest,

but not within the allowable 90-year period of the statutory rule. This
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may be the situation when the interest was created (See Example (5)), or
it may become the situation at some time thereafter (see Example (6)).
Whenever the situation occurs, the court, upon the petition of an
interested person, is required by subdivision (c) to reform the disposition
within the limits of the allowable 90-year period.
Example (5) — Case of an interest, as of its creation, being
impossible to vest within the allowable 90-vear period. G
devised property in trust, directing the trustee to divide the
income, per stirpes, among G’s descendants from time to time
living, for 100 years. At the end of the 100-year period
following G’s death, the trustee is to distribute the corpus and
accumulated income to G’s then-living descendants, per stirpes;
if none, to the XYZ Charity.

The nonvested property interest in favor of G’s descendants
who are living 100 years after G’s death can vest, but not within
the allowable 90-year period of Section 21205(b). The interest
would violate the common law rule, and hence iz not validated
by Section 21205(a), because there is no validating life. In these
circumstances, a court is required by Section 21220(c) to reform
G’s disposition within the limits of the allowable 90-year period.
An appropriate result would be for the court to lower the period
following G’s death from a 100-year period to a 90-year period.

Note that the circumstance that triggers the direction to
reform the disposition under this subdivision is that the
nonvested property interest still can vest, but cannot vest within
the allowable 90-year period of Section 21205(b). It is not
necessary that the interest be certain o become invalid under that
subdivision. For the interest to be certain to become invalid
under Section 21205(b), it would have to be certain that it can
neither vest nor terminate within the allowable 90-year period.
In this example, the interest of G’s descendants might terminate
within the allowable period (by all of G’s descendants dying
within 90 years of G’s death). If this were to happen, the interest
of XYZ Charity would be valid because it would have vested
within the allowable period. However, it was thought desirable
to require reformation without waiting to see if this would
happen: The only way that G’s descendants, who are G’s
primary set of beneficiaries, would have a chance to take the
property is to reform the disposition within the limits of the
allowable 90-year period on the ground that their interest cannot
vest within the allowable period and subdivision (c} so provides.
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Example (6) — Case of an interest after its creation becoming
impossible to vest within the allowable 90-year period. G
devised property in trust, with the income to be paid to A. The
corpus of the trust was to be divided among A’s children who
reach 30, each child’s share to be paid on the child’s 30th
birthday; if none reaches 30, to the XYZ Charity. G was
survived by A and by A’s two children (X and Y). Neither X nor
Y had reached 30 at G’s death.

The class gift in favor of A's children who reach 30 would
violate the common law rule against perpetuities and, thus, is not
validated by Section 21205(a). Its validity is therefore governed
by Section 21205(b).

Suppose that after G’s death, and during A’s lifetime, X and
Y die and a third child (Z) is bom to or adopted by A. At A’s
death, Z is living but her age is such that she cannot reach 30
within the remaining part of the 90-year period following G's
death. As of A’s death, it has become the situation that Z’s
interest cannot vest within the allowable period. The
circumstances requisite to reformation under subdivision (c) have
arisen. An appropriate result would be for the court to lower the
age contingency to the age Z can reach 90 years after G’s death.

7. Additional References

For additional discussion and illustrations of the application of some of
the principles of this section, see the comments to Restatement (Second)
of Property (Donative Transfers) § 1.5 (1983).

BACKGROUND TO SECTION 21225

[Adapted from the Comment to Section 4 of the Uniform Statutory
Rule Against Perpetuities (19806)]

Section 21225 lists seven exclusions from the statutory mle against
perpetuities (statutory rule). Some are declaratory of existing law; others
are contrary to existing law. Since the common law rule against
perpetuities and the Civil Code perpetuities provisions are superseded by
this chapter, a nonvested property interest, power of appointment, or
other arrangement excluded from the statutoty rule by this section is not
subject to the rule against perpetuities, statutory or otherwise.

A. Subdivision (a): Nondonative Transfers Excluded

1. Rationale
In line with long-standing scholarly commentary, subdivision {(a)
excludes (with certain enumerated exceptions) nonvested property
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interests and powers of appointment arising out of a nondonative transfer,
The rationale for this exclusion is that the rule against perpetuities is a
wholly inappropriate instrument of social policy to use as a control over
such arrangements, The period of the rule — a life in being plus 21 years
— is not suvitable for nondonative transfers, and this point applies with
equal force to the 90-year allowable waiting period under the wait-and-
see element of Sections 21205-21207 because that period represents an
approximation of the period of time that would be produced, on average,
by using a statutory list identifying actual measuring lives and adding a
21-year period following the death of the survivor.

No general exclusion from the common law rule against perpetuities is
recognized for nondonative transfers, and so subdivision (a) is contrary to
existing common law. (But see Metropolitan Transportation Authority v.
Bruken Realty Corp., 67 N.Y.2d 156, 492 N.E.2d 379, 384 (1986),
pointing out the inappropriateness of the period of a life in being plus 21
years to cases of commercial and governmental transactions and noting
that the rule against perpetuities can invalidate legitimate transactions in
such cases.)

Subdivision (a) is therefore inconsistent with decisions holding the
common law rule to be applicable to the following types of property
interests or arrangements when created in a nondonative, commercial-
type transaction, as they almost always are: options (e.g., Milner v,
Bivens, 335 S.E.2d 288 (Ga. 1985)); preemptive rights in the nature of a
right of first refusal (e.g., Atchison v. City of Englewood, 170 Colo. 295,
463 P.2d 297 (1969); Robroy Land Co., Inc. v. Prather, 24 Wash. App.
511, 601 P.2d 297 {1969)); leases to commence in the future, at a time
certain or on the happening of a future event such as the completion of a
building (e.g., Southern Airways Co. v. DeKalb County, 101 Ga. App.
689, 115 SE.2d 207 (1960)); nonvested easements; top leases and top
deeds with respect to inferests in minerals (e.g., Peveto v, Starkey, 645
5.W.2d 770 (Tex. 1982)); and so on.,

2. Consideration Does Not Necessarily Make the Transfer
Nondonative

A wansfer can be supported by consideration and still be donative in
character and hence not excluded from the statutory rule. A transaction
that is essentially gratuitous in nature, accompanied by donative intent on
the part of at least one party to the transaction, is not to be regarded as
nondonative simply because it is for consideration. Thus, for example,
the exclusion would not apply if a parent purchases a parcel of land for
full and adequate consideration, and directs the seller to make out the
deed in favor of the purchaser’s daughter for life, remainder to such of the
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daughter’s children as reach 25. The nonvested property interest of the
daughter’s children is subject to the statutory rule,

3. Some Transactions Not Excluded Even If Considered Nondonative

Some types of transactions — although in some sense supported by
consideration and hence arguably nondonative — arise out of a domestic
situation, and should not be excluded from the statutory mle. To avoid
uncertainty with respect to such transactions, subdivision (a) specifies
that nonvested property interests or powers of appointment arising out of
any of the following transactions are not excluded by subdivision (a)’s
nondonative-transfers exclusion: a premarital or postmarital agreement; a
separation or divorce settlement; a spouse’s election, such as the
“widow’s election” in community property states; an arrangement gimilar
to any of the foregoing arising out of a prospective, existing, or previous
marital relationship between the parties; a contract to make or not to
revoke a will or trust; a contract to exercise or not to exercise a power of
appointment; a fransfer in full or partial satisfaction of a duty of support;
ot a reciprocal transfer. The term “reciprocal transfer” is to be interpreted
in accordance with the reciprocal wansfer doctrine in the tax law {see
United States v. Estate of Grace, 395 U.S. 316 (1969)).

4. Other Means of Controlling Some Nondonative Transfers Desirable

Some commercial transactions respecting land or mineral interests,
such as options in gross (including rights of first refusal), leases to
commence in the future, nonvested easements, and top leases and top
deeds in commercial use in the oil and gas industry, directly or indirectly
restrain the alienability of property or provide a disincentive to improve
the property. Although controlling the duration of such interests is
desirable, they are excluded by subdivision (a) from the statutory rule
because, as noted above, the period of a life in being plus 21 years —
actual or by the 90-year proxy — is inappropriate for them; that period is
appropriate for family-oriented, donative transfers.

B. Subdivisions (b)-(g): Other Exclusions

1. Subdivision (b) — Administrative Fiduciary Powers

Fiduciary powers are subject to the statutory rule against perpetuities,
unltess specifically excluded. Purely administrative fiduciary powers are
excluded by subdivisions (b) and (c), but distributive fiduciary powers
are generally speaking not excluded. The only distributive fiduciary
power excluded is the one described in subdivision (d).

The application of subdivision (b) to fiduciary powers can be
illustrated by the following example.
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Example (1). G devised property in trust, directing the trustee (2
bank) to pay the income to A for life, then to A’s children for the
life of the survivor, and on the death of A’s last surviving child to
pay the corpus to B. The trustee is granted the discretionary
power to sell and to reinvest the trust assets and to invade the
corpus on behalf of the income beneficiary or beneficiaries.

The trustee’s fiduciary power to sell and reinvest the trust
assels is a purely administrative power, and under subdivision (b)
of this section is not subject to the statutory rule.

The trustee’s fiduciary power to invade corpus, however, is a
nongeneral power of appointment that is not excluded from the
statutory rule. Its validity, and hence its exercisability, is
governed by Sections 21205-21207. Since the power is not
initially valid under Section 21207(a), Section 21207(b} applies
and the power ceases to be exercisable 90 years after G's death.

Subdivision (c) — Powers to Appoint a Fiduciary

Subdivision (¢) excludes from the statutory rule against perpetuities
powers to appoint a fiduciary (a trustee, successor trustee, or co-trustee, a
personal representative, successor personal representative, of co-personal
representative, an executor, successor execulor, or co-executor, eic.).
Sometimes such a power is held by a fiduciary and sometimes not. In

either case, the power is excluded from the statutory rule.

3.

Subdivision (d) — Certain Distributive Fiduciary Power

The only distributive fiduciary power excluded from the statutory rule
against perpetuities is the one described in subdivision (d); the excluded
powetr i3 a discretionary power of a trustee to distribute principal before
the termination of a trust to a beneficiary who has an indefeasibly vested

interest in the income and principal.

Example (2). G devised property in trust, directing the trustee (a
bank) to pay the income to A for life, then to A’s children; each
child’s share of principal is to be paid to the child when he or she
reaches 40; if any child dies under 40, the child’s share is to be
paid to the child’s estate as a property interest owned by such
child. The trustee is given the discretionary power to advance all
or a portion. of a child’s share before the child reaches 40. G was
survived by A, who was then childless.

The trustee’s discretionary power to distribute principal to a
child before the child’s 40th birthday is excluded from the
statutory rule against perpetuities. (The trustee’s duty to pay the
income to A and after A’s death to A’s children is not subject to
the statutory rule because it is a duty, not a power.}
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4. Subdivision (e¢) — Charitable or Governmental Gifts

Subdivision (e) codifies the common law principle that a nonvested
property interest held by a charity, a govenment, or a governmental
agency or subdivision is excluded from the rule against perpetuities if the
interest was preceded by an interest that is held by another charity,
government, or governmental agency or subdivision. See L. Simes & A.
Smith, The Law of Future Interests §§ 1278-87 (2d ed. 1956),
Restatement (Second) of Property (Donative Transfers) § 1.6 (1983);
Restatement of Property § 397 (1944).

Example (3). G devised real property “to the X School District
so long as the premises are used for scheol purposes, and upon
the cessation of such use, to Y City.”

The nonvested property interest held by Y City (an executory
interest) is excluded from the statutory rule under subdivision (e)
because it was preceded by a property interest {(a fee simple
determinable) held by a governmental subdivision, X School
District.

The exclusion of charitable and governmental gifts applies only in the
circumstances described. If a nonvested property interest held by a
charity is preceded by a property interest that is held by a noncharity, the
exclusion does not apply; rather, the validity of the nonvested property
interest held by the charity is governed by the other sections of this
chapter.

Exampie (4). G devised real property “to A for life, then to such
of A’s children as reach 25, but if none of A’s children reaches
25, to X Charity.”

The nonvested property interest held by X Charity is not
excluded from the statutory rule.

If a nonvested property interest held by a noncharity is
preceded by a property interest that is held by a charity, the
exclusion does not apply; rather, the validity of the nonvested
property interest in favor of the noncharity is governed by the
other sections of this chapter.

Example (5). G devised real property “to the City of Sidney so
long as the premises are used for a public park, and upon the
cessation of such use, to my brother, B.”

The nonvested property interest held by B is not excluded

from the statutory rule by subdivision (e).
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5. Subdivision (f) — Trusts for Employees and Others; Trusts for Self-
Employed Individuals

Subdivision (f) excludes from the statutory rule against perpetuities
nonvested property interests and powers of appointment with respect to a
trust or other property arrangement, whether part of a “qualified” or
“unqualified” plan under the federal income tax law, forming part of a
bona fide benefit plan for employees (including owner-employees),
independent contractors, or their beneficiaries or spouses. The exclusion
granted by this subdivision does not, however, extend to a nonvested
property interest or a power of appointment created by an election of a
participant or beneficiary or spouse.
6. Subdivision (g) — Pre-existing Exclusions from the Common Law

Rule Against Perpetuities

Subdivision (g) ensures that all property interests, powers of
appointment, or arrangements that were excluded from the common iaw
rule against perpetuities or are excluded by another statute of this state
are also excluded from the statutory rule against perpetuities.
Possibilities of reverter and rights of entry (also known as rights of re-
entry, rights of entry for condition broken, and powers of termination) are
not subject to the common law rule against perpetuities, and so are
excluded from the statutory rule.



